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Stone <r, Carr. ' Majvh. 

npHis was an a<Slion of aflumplit, brought by thcJ^^^K** '*'"^- 
PlaimiiF, who was a fchoolmafter, for the ^""<* *<» P'"?^we 

for the children 

education and maintenance of an infant child* ©^ *>»« ^>fe *»y « 

tormer huiband* 
yet if he takes 
them into his hoiife, and they become part of his fatrily, he fhall be deened to ftand 
I990 parentis, and be liable in a contract made by hii» wife for their cdacation. 

The child was the fon of the Defendant's wife, by 
a former hufband. On the Defendant's marriage 
with the child's mother, he had taken poffeffion of an 
houfejWhich (he occupied with her children, and which 
houfe had belonged to the firft hulband : the bufinefs 
(he had carried on was continued,, and the children 
werefuffered to live with him as part of the family, 
and provided for by him while be was at home. 
. Vol. III. B For ^ 



CASES AT NISI PRIUS, 

For ihc Defendant it was given in evidence, — that 
he was gunner of an India (hip ; that during his ab- 
fence on«i voyage, the boy had been put out <q (chool 
by his mother to the Plaintiff. His counfel then con- 
tended, that as he had never made any contradt or 
agreement withtheFlaintifF,'he could not be charged, 
by rcafon of any implied liability; and cited the cafe 
of Tubb V. tJarrtfon^ 4 Term Rep. 118; wherein it 
is exprefsly decided, that a huiband is not liable for 
the education or maintenance of a child his wife may 
have had by a former hufband. 

Lord Kenyotty after referring to the cafe cited, faid, 
the prefent was diftinguilliable from that : there was 
iro doubt, if a man married a woman havmg children 
by a former huflband, he might rcfufe to provide for 
them ; and under the authority of tlie King v. Mun* 
ihn-^i cited in that cafe oiTubb v. Ilarrtforiy he could 
not be compelled to do it ; but if a man did not fo 
refufe to entertain them, and took the children into 
his family, he then flood hco parenlis as to theni« 
Such was the cafe here : he had fo adopted them, and 
having gone abroad, and left them in the care of his 
wife^ he fhould hold him to be bound by her con* • 
trafts made for their maintenance and education. 
If (he had any property by her firft hu(band, the 
cafe was ftronger; for then part of the property, of 
, which the Defendant pofTefled himfelf, belonged to 

• Rex v. MuNOEBr^-->x Srra. 190. 

This was an order on the Defendant to provide for his wife's 

mother; and by the opinion of the Court of King's Bench, the 

order was qualbr*d. The f^atiite which enables an order of 

niatntenanoe to be made to provide for relations, extending to 

' naSurai rdaticHt cnlj^ 

the 



EASTER TERM 39 GEO. IIV 

th\^ children ; bat even had th^ir father died iofol- 
vent, it would not alter hi$ ophiion. The Defendant, 
on his marri^igev: had no right to take pofleffion of 
the hoiife and bufinefs: he bad thereby confounded 
all the boundaries of the property, and placed him- 
felf in a ftate of refpotvfibility. ^ He therefore di- 
redlcd the Jury to. find a verdift for the Plaintiff j 
which they did. 

Erjkine and Lawes^x the Plaintiff. 

Gibbs and EfpinaJJeiot the Defendant. . 



Alfred «^. Marquis of Pitzjames,u 

s s uMp s I T for fervants wages. a femnt i»tio 

V\t^ Non.aJfum^JiU Z^T^ 

The Plaintiff proved his employment as a fervant ^/l flt^e"!^ 
in the family of the Defendant, and relied on a Jj"/^;;*\^^^^^^- 
qifantum meruit for the time he had fer/ed. fenriceof his 

* » . . - J^n^j without 

any agrecfMnt fof wafet, is not entttkd to any, ui^Icis there has been an eiprt6 promift. 

It appeared in evidence, that the Plaintiff came 
ever from Martinique with the Duchefs of /»«- 
/^w<?x, then Mademoifelle Zf Br«^;t. His father and 
mother had been Haves on an eftate belonging to 
her in that Hland. He had entered into her fervtcc 
in Martinique, and continued to ferve her after her • 
marriage; and the Duke found him with neceflaries 
of every defcription. Theie was no contraft for any 
hiring for wages ; but a witnefs faid> that the Mar-* 
quis had been heard to promife to pay him wages. 

Ba Lord 
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.? CASES AT NISI PRIUS/ 

" Lord K^NYoK afkeci Mr. Er/kine^ counfdfof 
the Defendanvifheobjefted to the demand m Mo* 

Mr. Erjkine fiidj he didj ^ that the contfaft waJ 
hot a contradl for any wages in MarHnt&uei and had 
fo continued fn tbii country without any variation, 
• Lord Ken YON feid, lie was prepared to give a 
decided epinioh * That up'to the time of thepromife 
to pay wagcsi which the witnefs had faid the De- 
fendant had made, the iTiintlff had no title to re- 
cover, as there was n6 original contraft of fervice 
for wages. - 

Garrow and Liiw^ for the plajntift., 

Erjkine for the Defendant, 



MoisES V. Thornton, m. i>. 

To prtfvc a party ^HT^His was an aftion fof flanderous words* 
Fhyficrparfutnt -*• The declaration ftated, <** That the Plaintiff 
plca'din^'to^hat was a Phyfician, and had duly taiken the degree of a 
^itfciffufficknl Do6tor of Pbyfic }** and then averred, that the D*» 
SclTdipbS*,' fendant, fpeaking rf hirii as a phyfician,. ufcd thefc 
tTJ'untverfi^^ flandcrous words: ^'HeisaQua^k, afid never 

tn ScotUnd'*'^' A^</a diploma : if he produces one, ii is a forgery:' 
In fupport of the averment in the declaration, that 
the Plaimiff " was a phyfician, and had duly taken 
the degree of Dodor of Phyfic," the Plaintiff's 
^ counfel produced ia evidence a diploma from the 
tiniverfiry of St. AndrevOy in Scotland, under a feaU 
which was ftated to be the feal of that univeriity. 

To 






. . -^ clbiblUh , the validity of thre mftmownt,"^he 
^t^ncy 4gk the PlaintifT jv^ called. He proved 
ihat he ^d go^t inu^fS^otJand for tbepurpofe : h^ 
iiad be^ p^eftifl at a corporate meeting of the mem- 
berfof the univ^tyi^ the Redor and Profeflbrs; 
'^^^yj^vl^liowle^g^d^ to. him, that ,the . fignatures 
^gned to th^,- diploma produced, w^re. their relpec- 
Uv^ bandsrwritipg; ^nd that it had been granted in 
full fenatc. He further proved, that each profeffoj: 
figoed -a certiiiG^^e^ii^ his pfefence (agreeing with 
their .haad5*)yriu()g* figned to the diploma) and 
.which certificate^ ^a9 produced. But be admitted 
that he bad no preyicHiB acquaintance with the uni* 
v^iity^ iy cqnftifutiop, or mode, oi conferring de- 
gree$/.9r v^y knowledge of the profeffors, exjcept as 
iie bad given in his evidence in chief* 

LjordKENYON expreffed * doubt, whether this 
evidence was fu^ient to fupport the allegation 
in the declaration* 

The PlaintrfTs counfel contended, that public 
and corporate bodies could fpeak only by their feal, 
which was the only authentic document of a pub* 
lie aft ; t|iat the univerfity of iS/. Andrew was re- 
cognized as a univerfity by the ad of union^ 
and of courfe had a power to cpnfer degrees, of 
'Wljich the only evidence was fome public inftru- 
ment under the univerfity- leal conferring fuch de- 
gree:; that the mere produdion of it ought there- 
fore :to be fiiflioient ; but that the evidence here caf- 
ricui the matter ftill farther, by proving the admif- 
fion crfthofe by ^rhom the corporate ad was done, 
W^ich pljiced its au^enticity beyond a doubt. 
: \. 83 For 



CASES AT NISI PR1U8; ' 

For the Defendant it was infifted, that the tUegii« 
tton in the declaration fliould be made out by fthft 
evidence; that it was not fufiicient to produce a 
diploma, unlefs the Plaintiff alfo fliowed that the 
univerfity from which it had iflued bad power i^ 
grant it, and the perfons whofe names vrtre to the 
diploma .were properly autliorixed, -and the ieal of 
a univerfity fo conftituted 03 to have the power of 
conferring degrees. . ' 

Lord Ken YON, I cannot take the evidence as 
offered. The foundation of the whole is, thk't 
there has been a corporate ad done. The moft-ats 
thcntic evidence muft be given in acoort of jnftice i 
and you cannot flop (horc of it; I take notice of a^ 
feal; I muft- know that this degree, or diploma, 
which purports to be a' corporate adt, muft be con- 
ferred under the authenticity of a feal j which au-» 
thenticaHy delivers the ^dgment of the univerfirjr 
at the time. If this is offered in evidence as the 
original aft of the univerfity, the Plaintiff Ihould 
prove that it is their original aft, by producing the 
original book of the univerfity, or by proving that 
the fcal is the feal of the univerfity. This fhould 
be done by a perfon acquainted with the univer« 
iity ; not as it is done by a witnefs unacquiunted 
with the univerfity, ignorant of its conftitution, or 
even whether they have any power tO confe? degrees 
or npt. But it is attempted to be made good by 
the certificate : that is not a copy of the original 
adt, which^ if compared with the original, might be 
evidence : it is a certificate that ibme torpor^xe a& 
Vvas done } but it is no evidence of that gorpc^te 
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M&. T&e evidence ofkted does not therefore la- 
cis/y the allegation ; and the Pkinttif muft be noQ« 
fuited. 

ErJkifUj Giihy and Mclniojk for thcf PkintiC 
Garrow and Raine for the Defendant. 

In the next term the Plaintiff moved for a new 
trial, and obtained a rule ; but the court of King'$ 
Bench agreed m opinion with Lord Ken yon, and 
difcharged th; rule. ' 



Smith v. Macdonals^. Mar it. 

HIS was an aft ion on the cafe, for malicious y^p^fy'V^ 

dieted for a w- 

profecution, ?«ay. tWof^h* 

-•.» _, ., It ac^uittBdwWi- 

Plca of Not Guiky. •« c*iiini tny 

The cafe, as it appeared in evidence^ was, that the «««« mmnt^iii 
X^cfeqdant had caufed the Plaintiff to be taken up »*iictoiit pioft- 
and committed to priibn for a capital felony % hav-^ quittai was th« 
ing charged him and two other perfons with having ntu>^,^and ^ 
ftolen his pocket-book 5 that the Plaintiff had been dennTcaufe* 
kept in prifon for three weeks ; and had been indiftcd ^^^^^^^''^'^ 
fox the offence at the Old Bailey, and acquitted. 

It appeared, that at the trial at the Old Bailey, 
after the evidence for the profecutioa was,fini{hed, 
the jury having deliberated for a Ihort time, ac- 
cjuitted the Plaintiff and one of the other prifoqers 
indi&ed with him, without calling any witneffes, or 
putting him on his dlefence j and that witnefles had 
been called for the third, and he aUb was acquitted, 
B4 Upon 
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• Upon this ivki«ftci Lord Kbnyw fail, lie Wat 
of opinion the Plaintiff ckight t0 bt nbtifaited. 
This was an ai^lion . for malicious profecution, ta 
which' a probable <faufe was the the decifivc atofwer. 
It was of importance that profecutionf for offences 
ftiould not be difcouraged, at the fame time that 
the liberty of the fubjCv'i fhonld be prot^dted.- A 
perfon might be acquitted, though the profecutor 
had the bcft grounds for the profecution be had 
inftituted, and the prefumption of guilt ^asftrong: 
That if the evidence offered to the jury at the trial 
of the ind ldro e a t wm. fu&c^ieni.lQ caufe them to 
paufe, he (hould hold it a probable caufe. 

The Plaintiff was nonliiited. 

Mingdy^ KhowIjSy and' Marryar for* the Plainuff. 
, ., , • Erjkme Ai\d Garrgw, for the Defendant. 

t ' • , ' ' • ! . ' * , " • ." . .• . . '^'> 

'. ' ' ■ •'' : . ' ■." ,'■ ' 

• ExALL -y. Partridge, Jokes, ^'^^//, 

HktTjt'o A ssuMPsiT for money paid, laid out, ^ndex- 
tVh'St'rrifto pcnded, with the common money-counts. " 

JiJ^uiX' Plea. AW-«/«;.///. 

«cVrhu foic'"* '^^^ ^^^^^^ Defendants in this cafe, were the joint 
^^^I'^Ilihc l^^^^s by deed, of certain premiffes in MaTy-h-hone^ 
fiaimiff being ^q ^ perfon of the name of fVal/h. where they carried 

pm on the prfr. . ^ . 'f • ; 

miffcs by the qq jhc bufinefs of coagh-paiotets. . Two of the 

pcrfnifiion of * \ . . * -n -« ,' • 7 ' *i • 

fuch third fcfler, ^effeej affigned their ^loterefl: to Fartridgs^ their 
?^ iwdior^ior co-leffee. He was employed by Exall the Plain- 
S^V*w it, th«tiff, whp was a coagh • nviker, and fuffered him 

three leflfees ar© - 

liable to him for vO 

money paid to 
ihfif uie. 
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t^ yi ieiferal idf his carriage on . the {mmiff^ 
WHfteth^wcPBtherc^ thei^nt being in arrcar X^ 
Walfl^*i lie entesed on the premifles to difoain^ 
and^t{K^ the dirriages belonging to the FJaiiftl£^ 
^i^h he bund on the pcem^Grs, as a diflxefsi Tlie 
Pkiiaftiff paid the amount of tlie rent(35/.) toxo- 
deetn W tarriages> and noiv brought the^prefeoc 
«^on to ttQiym that Iuol from the thiiee Defend- 
ants, as money paid to their ufe. 

The Plaintiff gave in evidence, the notice of the 
dijftrieCs which Was to the three Defendants^ and a re- 
cdpt -fbr the rent i« their name; and proved hj 
Wuljh^ the landlord, diat he had never oonftittMjtt) 
the afBgnment mad^ ix} Partridge, but oootinncd 
ftiU <<> fatrid them all 4iahle to him for the rear* . 
' -'^rthe CotthfU for tib Defendafrt.Gonteiidad, thit 
th^ «(^hble iAMreft in: the pf emiflbs tietng vefted.in 
ParPHfige^ anfd l^'^ly being. Uable for the rent^ 
the money tnfdft^ held to be piud to his ufe only : 
that as the goods of the -iPlaihtiff wene entrufted to 
Partridge only, he pnly was liable for their being 
returned 5, and as the/qipney was pai4 to redeem the 
goods, and no refppnfibility was attached to two 6f 
the Defendant?, they could be fubjedt to no liabi- 
lity on account of them : that to call upon them 
therefore to repay this money, would be to make 
them debtors againft their confent, by a voluntary 
payment made by the PlaintifK 

It was anfwered by the PlaintifTs counfel, that 
though Partridge only was ultimately liable, that 
was by means of a private agreement between them- 
fdves, tp which the Plaintiff was not a party j but 

at 
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at tlic time of the diftrcfs, they were all jointly lia- 
ble to the landlord ; t^e diflrefs was made on them 
ail jointly, the notice of diftrefs was on them jtiiinclyy 
aod they were jointly benefitted* by the paymient 
That it was not a voluntary paymcdt, whext^by. tbie 
otbet two Defendants were made debtors^ but fi 
compuUbry cme, unde^the coercion of ^h^ di^iref^f 
and to redeem the PlaindlTs goods, which had 
been wrongfully taken fbr the debt of the De^ 
fendants. 

Lord Ken YON was of opiniont that as the fi>ie 
pbfieffion of the premifles was in Partridge pnl^^ 
at'the time of the diffarefs, ff^icb .cireumftance was 
Icnown to the Plaintiff, and he folely liable to the 
rent, by reaibn o£. the affi^aniieHt of his :CO-le^e& to 
hioif -*^ the money paid could be dee);^^ to; jiave 
been paid to his life only, and nQt.to tJbat gi th$ tW9 
other Defendants ; and oonfuitedthe Pl^ti^ . v 
G/w^r^^wand j^«2^forihePJai©ftSi ;:-: 
£f>*itof(Mr the Defendant.: . . - r 

TtA^.T.Rcp. iij the next term anew triil was moved fori 
.when his Lordfhfp chan^d his opinion,, with which 
the reft of the court concurred, and ^ hew tHal WAii 
.jfraote4» 
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SITTINGS AFTER TERM AT GUILDHALL. 

Dean v. Allalley^ 

THIS was an adion of covenant. tvhtt ^nS&aoi 

. The Defendant was leflce of fomc premifles, Si« 'Sj^'lJ^ 
under a leafe from the Plaintiff. One of the cove- l^l^J^ "^ 
nants was* that the Defendant Qiould leave all the 
buildings which then were, or Ihould be crefted on 
the premilBes during the term, in repair, &c The 
breach afSgned \ras, that the Defendant took down 
and carried away two (heds, which had been erei^ed 
during the term oo the Jwemiflcs. 

Defendant pleaded performance of the covenants, 
and i^ue on the breach, as above afiigned. 

The buildings in (jueflion were two (beds, called 
JDutci Barns t which had been erefted by the De- 
fendant during his term; and which, his coqnfel 
iContended, he had by law a right to remove. 

Lord Kekvon. If ^ tenant will build upon 
premises demifed to him, a fubftancial addition to 
the houfe, or add to its magnificence, he muft leave 
his additions, at the expiration of his term, for the 
benefit of bis landlord : but the law will make the 
moft favourable conftrydion for the tenant, where 
he has made neceflkry and ufeful eredions for the 
benefit of his trade or manufa^tttre, and which ena- 
ble him to carry it on with tpore advants^e. It 
b^s been bel^ fp in th0 caf^ of cyder-mills, and in 

other 
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other cafes ; and I (hall not narrow the law, but 
hakL.ereiflion& of this forty made ..for thc4?cnefit of 
irai^c, or co^ftrudled as Jtbe prcfe^ig^9 be; recoavabJc 
at the end of the terniw 

(?/^^j contended, that by the cxprefs wof3s of 
the covenant, the tenant was to leav§ all.eredlions 
made on the 'premiffes at the end rrf the term. ^ 

Lord K E N Y o N . I am aware of the full extept ^f 

' ' * that, and not jquite {ure that it concludes the qdci- 

tlon. It means, that the tenant fliall leave all thofc 

buildings which are annexed to and become part 

of the reverfionary eftate. 

farrow and Jervis for the PlamtifT, 
^ Gibh for the Defendaijit. . ! 

parte Quincy, ij4fk^ 477, 



Dawes v. Peck. 

wheregoocfsarc T^His was an aftioH on the cafe, againft the Do- 
^crT/^a «r! . fendant, who wa$ ,a comnion, (jarrier, to, re- 

wTtS^ '* A Mr. Odey, living at a place called HiUM&rtoH^ 
c€«fignar,thatKc j^ ff^anvick/htre. had ordered two qaiks of gin 

ca«» maintain na . ,j -^ .. ^ . ^ '• 

»ftiona|ainftthe fj-Qjjj ^jjg Plaintiff., The goods were fent purfuaot 

earner for the * . . *=? • • •* 

j^Aofihem. ^o order, direfVed to Mr. Odeyy HuhMortoUy near 

. Ri^sby IVarwickJkire^ by Pechh waggon. A wif- 

. nefs for the Plaintiff proved the deliyery.of the caftjs 

at the place whpre the' Defendant's wfgjg3a took, ip 

,^oods, and payment for the booki;>g. . ? 

' ' ' . ' " ■ The 



^' 



*" 
M' 



Ttic goods wert regularly ifeht by the waggon ; 
but as it did not go through Hill^Morhn, the caiks 
werfe teft at a place called ff^efi-HaddWy near flSf//- 
^orfon^tm tShe d?rdft rbad Which the -waggon tra- 
velled." ! They wcr* not takeii away within the 
tinae mentioned in the permit ; in confequence of 
which they were feiaed. 

• Fey: this ncgfigeAce in not delivering them, the 
prcfent aftion was brought. 

• The 'defence kfied on by the Defendant's coun- 
lel was, that the aftion was ill brought in the name 
of the . PkintifF, the confignorj and that it ihould 
have been in the name of Mr. Odey^ in whom they 
contended the legal property of the goods was 
veiled* 

To prove this, they produced a letter from the 
Plaintiff to Odey^ after the feizure ; in which he 
ftated, that the calks were fent exadly conforma^ 
ble to his. orders, and as direded, and concluding, 
*• as the goods have been fent conformable to your 
orders, and by the carrier you direfted, I Ihall look 
to you for payment of the amount of the goods.*' 
—This letter was contended by the Defendant's 
<:ounfel to be an, admiffion by him that there wa§ - 
no property whatever in the goods in him, and that 
of courfe he could not maintain any adlion for th; 
lofs. That in point of law, where goods are ordered 
to be fent by a particular carrier, a delivery to that 
carrier is a delivery to the confignee, and yefts the 
property from that moment in him. 

The Plaintiff's counfel contended, that the pro- 
perty was not fo divefled -out of the confignor, but 

that 
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that iie might mamtain an a(5lion for the lofs of the 
goods, and that it had been Q> decided. 
j^h!(Sl^'z\ ^^^ Ken Y OK faid that he was of ppinipn^ that 
the confignor, by the delivery dated, had fixed 
^ the conftgoee with the goods^ and that no property 

reiided in him : that that difabled him from bring- 
ing the adtion for the lofs of the goods, as it was 
clear, that that. lofs muft fall on Odgt the configoee, 
who might certainly maintain an a&ion for 4&em ^ 
and which, if he did bring, the Defendant, conld 
not avail hrmfelf of the recovery had againft him in 
this adion for his defences fo that be might be 
twice charged. 

His Lordlhip therefore direded a nonluit* 
Garrow and Yafes for the Flaintiffl 
Erjkine dLTid Raine for th$ Defendant* 

In the next term the PlaintifTs counfel moved 
for a new trial, and relied on the cafes of Davis v. 
Jam^y 5 Burr. 2680, 2.. Moor v. PTtlfony i Term 
Rep^ 659; wherein it had been held that the 
confignor, as well as confignee, might maintain this 
adion. But the court concurred in opinion with 
Lord Kenyon, that the nonfuit was right, and 
took the diftindion, that in thole cafes the right of 
the confignor to maintain this adion, turned upon 
)ms having entered into a fpecial contrad with the 
carrier to pay him for the carriage of the goods. 



Watsok 
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Watson v. Main. 

Trespass, for breaking and' entering the Pfaih- inorfcrtujiif- 
tifPsdwelling-houfe, breaking open doors, and iD&uifl^^chiA 
feizing goods, detaining thetn in Defendant's pofle& g^ttJ^ti 
fion, till the Plaintiff, in order to recover them, was faiftTd?^** 
forced and obliged to pay a large fom of money. foUid^idl^TSt. 
The Defendant pleaded, i ft, the general iflue ; and ^.^h^iSSl^Vi 
2dly, that the Plaintiff rented a houfe, and was te- J|;;f/;^;Vi*!r 
nant to the Defendant, at a yearly rent of 25/. payable ^ t^?^*ft 
quarterly: that a quarter's rent was due: that >»*»«*>«««> fc*^'«'- 
the Plaintiff fraudulently and clandcftinely removed 
the goods in queftion into the houfe mentioned in 
the declaration, in order to prevent the Defendant, as 
iandlprd^ from diftraining them. That the Defend* 
ant enticed the houfe, in which, &c. the outer door 
being open, in order to make a diftrefs on the goods 
fo fraudulently^moved, and becaufe the door in • 
queftion (the lame being an inner door) was fliut and 
faftened, the Defendant broke it opdn, and feized thq 

goods as for a diftrefs for (aid rent, front ei bene 
Ucuit^ &c. 

Replication Je injuria fua propria traverfing the 
fraudulent removal. 
Rejoinder taking iflue on the traverfe. 
It was proved , that the Defendant had been tenant to 
the Plaintiff of a houfe in Exeter Plaee^ parifli of 
St. Luke^ Ctelfea ; That a quarter's rent had become 
due at Lady't>ayj 1799. On the 14th of March^ 
bcfore'the rent became due, that the Plaintiff had re- 
moved his goods offthepremiifesyia order (as the De- 
fendant 
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fendant contended) to prevent their being taken as a 
diftrefs for reati but it did not appear that it 
liad been done fecredy. The goods had been 
: ikiTi^A within thirty days after th^r fen^ov^l ;. w|^kU 
the; Defendant contended he had a right to db^ 
pnderStat* ii Geo. IL chap. 19. : , 

JB>t^,. Chief Juftice, faid^ that, he was of opinioii 
that the defence could not be fupported : the ftatut^ 
laid,, that " in cafe any tenant or tenants, &c. of 
*^ any meffuages, lands, &c. upon the dcmiie, or 
•* holding whereof any rent, is or fliall bcrefcrvedp 
**' due, or made payable,, (liall fraudulently^ or clan- 
** deftinely convey away, or carry off from fucli 
" premifles, his, her, or their goods or.chattcls,^ tQ 
' •* prevent the landlord, or leflbr, &c. fronj diftrain- 

•♦ ing the fame for arrears of rerd fo referved, due, 
•* or made payable., it fhall and- might he law- 
" ful, &c* within the fpacc of thirty days next after 
•• fuch conveying or carrying away, to take and 
** feistc lame, wherever found, as a diftrefs for the 
^^ Hiid arrears of renL'"^ 

He was of opinion, and had before held, that un» 
der this claufe of the ftatute, Goods removed before 
tie rent aSuatly hetawe duSy and was in arrear^ 
could not be feized for rent ; the ftatute only apply- 
ing, in his opinion, to where the removal' had taken 
place after tie rent became due. He was aUb of 
V opinion, that, in order to fubjed the goods ta be 

taken, the removal, ought Bo be fecret and not opca> . 
und in the face of day, as iiv foch cafe, the re- 
moval could not be faid to be clandeftine, within 
;he meaning of the ftatute. And it not being in 
evidence, in the prefcnt cafe, that the removal was 

fuch 



EASTER TfiRM 39 GEO. HI. tf 

fuch, be thought the plea was not fupported : and 
his Lofdihip therefore direded a verdid: for tho 
Plaintiff; which the jury accordit^ly founds 

Le Blanc^ Seij. apd Lowes for nie Plaintiff. 

Marflkal^ Serj. and '^/»^ for the Deifendant. 
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SITTINGS AFTER TERM AT WESTMINSTER. 



Wm. M'Namara and Margaret, 
his Wife, v. Fisher. 



Though the buf. 'T^H I s was a writ of error from the Common Pleas. 
hislivcd^Ibroad "^ • The Defendant ha ving brought an adtion of 
I^dThT wifchas ajumpjit in the Common Pleas, for goods fold and 
-t^arn'r^h"^ delivered, againft the Plaintiff Margaret, the wife 
So!gh"SJ has of ^^^ ^^^^ Plaintiff, miliam, (he pleaded JVo/z-' 
fm/^ a*nd Was ^jD^^pM^ ^^^ &^^ ^^^ coverture in evidence ; which 
Tch^^if ihc the Defendant had anfwered, by proving that the 
huiband is liv- Plaintiff fPilliam had lived abroad in the fVeJt Indies 

mg at the time , 

of the aftion for fourteen years, and that the goods were fold to 

brought, no ac- ' ^ ^ ^ 

tioncanbcmain- her z,s 2i femc-fole ; that the hulband was ftill abroad ; 

taint-d againft tin • i /• <-.*• jt 7 

ih« wife. and that (he received from Sir Richard Neave an 

annual allowance of a guinea a week, though not fe- 

cured 
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cured by deed. Lord Chief Juftice Epe, before 
whom the caufe was tried, being of opinion, that this 
created a perfonal refponfibility in her, he direfted 
ihc jury to find for the Plaintiff; which they did* 

Upon this the prefent Defendant figned judgment, 
and the wife (the Defendant Margaret) was taken 
in execution. She brought a writ of error on this 
judgment, in her own name, and affigned coverture 
as error in fad. The Defendant pleaded in nullo eft 
erratum. Upon the ca(e being fet down for argument 
in Eafter Term laft, the court, on the authority of a 
cafe^in the Year Book, 14 Ed. III. cited by Mr. Juf- 
tice Lawrence J that the hulband ought to be joined, 
quafhed that writ of error. 

In this term another writ of error was fucd out 
in the name of the hufband and wife, without his 
concurrence, and hjcr coverture was affigned as error 
in faft, as before. 

The Defendant pleaded, that the hnfband lived 
fcparate and apart from the wife by his own defire ; 
and that the feme had a feparate maintenance duly 
paid to her. * 

The Plaintiffs in error took iffue on this faft ; and 
it now ftood for trial before Lord Ken yon. 

The fame fads were proved as at the former trial. 

Lord Kenyon. I think thefe parties have mif- 
taken their way very much, by coming into this court. 
1 have frequendy heard it laid down on the other 
fide of the hall, and that from very high authority, 
that the proper courfe in fuch a cafe is to file a bill 
againft a married woman and her truf^ees in a court 
of equity ; and 1 remember a caufe {landing over, 

C z bccaufc 
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bccaufc that was not done. Here there are no af v 
tides of reparation : to fay, therefore, on this evi- 
dence, that there is an end put to the conjugal rela- 
tion between thofe parties, is what I dare not fay, in 
point of law or of confcience. I am pretty fure, 
that Lord Chancellor jE//^^r^ has faid fomething in 
Belknap's cafe (if I recoiled right, this cafe is to be 
found in Co. Litt. 29) which has laid down the law 
in that cafe, it is, an old cafe, and of great au- 
thority, to lliew that this kind of proceeding cannot 
take place. There is no evidence here to (hew that 
this womaii has a feparate maintenance. On this 
evidence, every man's wife may be faid to have a 
feparate maintenance, becaufe her hufband, as far as 
his abilities go, fupplies her with money from time 
to time. Thjsre muft be a verdift for the Plaintiff. 

Erjkine and Barrow for the Plaintiff. 

Garrow and Henderfon for the Defendant*. 



* When the above cafe was decided, the cafe of Rutton v. Mar^ 
Jhall was at hearing in the Exchequer Channbcr. In that cafe, 
the former cafes, in which a feme covert had been held to be 
ibldy liable, on the ground of her having a feparate mainte- 
nance, were fully con6dcred, and the lawas there hclH overruled i 
and hy the judgnoent of the court it was decided. That 2ifeme 
covert cannot contrail and be fued as ^femefoky even though 
fhe be living apart from her huiband, a d though (he has a fe- 
parate maintenance fecured to her by dccd.-«»— JW<»c^tfZ?v. Maty 
Rutton^ 8 Tern. Rep. 545. 
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Rex 1;. Walter, 

nPHis was a criminal information againft theDe- ^he proprietor 
, "*■ fcndant, as the proprietor of a newfpaper, called •*/ *„?*^r^i^' 
the Times^ for a libel on the late Lord Cowper. "»?J»'***^7» •• 

' -* . well as ciTiIlTy 

The profecutor clearly proved the Defendant to fjjhTwnTuo^ 
be tlae proprietor of the paper, as well as the falfe- of the paper, m 
hood of the paragraph which r^fpeded Lord Cowper. «i»« publication 

The Defendant gave in evidence, that though he »>c has n«hing 

. ^ , to do with the 

was m fao: the propnctor of the paper, he had no- publication, an* 
thing do with the conducing of it; that he refid^ condnftod by 
entirely in the country ; that his fon was concerned '* "'*" ** 
in the condufting of the paper, without any inter- 
ference on his part j which fads were proved by the 
fon himfelf. 

Erjk'mei for the Defendant, contended, that 
though the Defendant might have been liable in a 
civil aftion for all afts of his agents, it was other- 
wife where hewas.toanfwer criminally. That though 
the proving him to be the proprietor of the paper 
mighty prima facie^ fubjedk him criminally, it was 
otherwife where it was clearly (hewn that the faft 
of the publication was not his, nor done with his 
privity ; that adus non facit reum nift Jil mem rea^ 
fo that if the aft of publication, which conftituted 
the crime, was proved to be that of another, the jury 
would be bound to acquit the Defendant. 

Lord Ke-nyon faid, he was clearly of opinion, 
that the proprietor of a ncwfpaper was anfwerable 
criminally, as well as civilly, for the. afts of his fer- 
vants or agents, for mifconduft in the condufting of 
. C 3 a newf- 
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a newfpapcr. That this was not his opinion only, 
but that of Lord Hale^ Juftice Powell^ and Mr. 
Juftice FoJier\ all high law authorities, and to which 
he fubfcribed. This was the old and received law 
^or above a century ; and was not to be broken in 
upon by any new do(9Tine upon libels. 

The Defendant was found guilty. 

LaWy Adam^ and Cowper for the profccution. 

Erjkine for the Defendant. 



CuTHBERT et alt. V. Haley* 

tf.partywho T^EBT on bond. 

is liable o« bills XJ yj^ Defendant pleaded, that the bond was 

of exchange or ^ 

on**wJch"''^^' given by the Defendant for fecuring money, lent 
ufurious iniereft . Flunck. to him ; upon which loan it 

has been taken, ^J ^**^ ' * r l /X 

, on being called ^ corruDtlv, and againft the form of the ftatute, 

ii{«on for pay- "'*^ 1/' «=> ^,1 r \^ c 

n.cntofihe aCTeed, that the Defendant fhould pay tor the tor-^ 

bills or fccuri- & ' 



Dilis or iccuri- o 

ties by a kona jje^rancc above five per cent. &c. 

iidt holder, a- . i i j • 

grecstogivca 'fhc Plaintiffs replied, that the bond was given 
amounrof thefc f^^ ^ p-Qod and lawful debt, and traverfed the ufury 

bills, it is a ^ 

good and icgd jm J iifye thereon. 

fecurity, and the 
obligee cannot 
fct up the ufui-y 

« llcfeice The Plaintiffs were bankers. Thncl was a gold - 

!:/!]:: ofaV- beater in Long Acre, and kept cafoat the houfe of 
'(^h^o'howfbu!, the Plaintiffs.— P/«w^ was largely concerned in dif- 
FoXtlkt The counting bills of exchange, and had difcounted for 
"Sftuu'Uo'f the Defendant bills to the amount of 1.1%^^ zs. 
aivrthcrfccurity which lic took ufurjous intcrcft. 

recover the - u^"-'" ri_i* r 'A \. C 

amount of ?he pjanck, in the ufual courfe of bufincls, paid tnoie 
biUs int6 his banker's, (the Plaintiffs) who credited 

him 
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him to their amount, and who had no manner of 
knowledge of his traniaAions with the Defendant. 

When the bills became payable^ payment was de* 
manded of the Defendant ; who not being then able 
to pay them, the Plaintiffs took his bond for 
^.1340, and paid them the difference in caQi. 

Thefe fadls being difclofed at the trial, the Plain*, 
tiffs counfel contended, that they did not amount 
to ufury. 

For the Defendant it was infilled, that the notes 
having been obtained from the Defendant on a 
ufurious tranfaftion, and the bond given in con- 
^deration of the notes, that the illegality of the notes 
was communicated to the bond, and vitiated it in 
point of law ( and Tate v. Wellings^ 3 T. Rep. 537, 
was relied on. 

Lord Kenyon faid, that whatever might have 
been the cafe between the Defendant and Planch^ 
had the bond been given to Tlanck ; and however 
the illegality pf the confideration might in ftich cafe 
have vitiated the bond, h^ was clearly of opinion that 
it could not have that effcft here. It was admitted, 
that the Plaintiffs were not concerned in or conufant 
of the dealings between the Defendant and Planck ; 
they gave the value of thefe notes to Plancl, and the 
bond was given to fecure that value by the Defendant, 
whofe notes they were. It would be of very ferious 
confequences, if fecurities given at a great length of 
time preceding, on a good confideration, (hould be 
declared void, by reafon of fome part of the con* 
fideration being tainted with ufury, between perfons 
not parties in the fecurities, If a party iri po.fl^^flion 

C4 . qC 
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of a fecuuty ufurioufly obtained, prevailed on that 
party to fubftitute a different fecuricy, that (hould not; 
make the latter gbod, becaufe the fubflitution was made 
to one who was party to the ufury ; but in this c^e^ 
the fecuiity was given to one not a particeps cri^ 
minis^ but to one who came fairly by the notes^ and 
gave for them a good confideration. He was there- 
fore of opinion the Plaintiff was entitled to recover, 

Verdid for the Plaintiff. 

Erjkine^ Gibhs^ and Reader for the Plaintiff. 

Mingaj^ Manryaity and Ldwes for the Defendant. 

In the next term, the Defendant's Counfel, with 
the confent of the Lord Chief Jufiice, took the 
Qpimon oi the court on the point; and the reft of the 
Judges unanimoufly agreed with Lord KenyoKs 
and gave judgment ipr the Plaintiff. 

Vide Ellis v. tVarnes. Moor^ y^z, and Cro. Car«. 
$%• 5 C. Roherts v. Tremayne, Cro. Jac. 508, amj 
IfOWi V. Walkff Doug. 736. 



/ 



SITTINGS AFTER TERM AT GUILDHALL. 



Raven et alii v. Dunning 

6t Chilton, ^••* 



HIS was an adiononthe cafe, on a ipeclali^ee- whmonedr 

.-.,. fbe Defeodsnts 

xi*cnu intiointaaig* 

The declaration ftated, *' That in confideration jlf'JJi'Si^^S 



that the Plaintiff would (hip and deliver to certain "*^* "" •*- 



cjTy <hat don imc 
nuike him a4- 
mii&blcasawiK* 

pcrfbns, carrying on trade by the name oi Sherraton •«^•• 
and CMiotij twelve pujDcheons of rum, tlie Defend- 
ants undertook to re-deliver value, &c« 4nd breach 
affigned in not delivering, &c« 

Dunning the Defendant^ pleaded ^on»aJfumfJif. 

Chilton the other Defendant, pleaded Bankru^cy. 

The queflion in the cafe was. Whether the gpods 
for which the adion was brought, had beeixfold and 
ddivered to Sherrafon only, or to Sitrraton and 
Ciilion, who carried on the bufinefs jointly, of CpiMF 
merchants at Stmderland? 

To prove that the goods had been fold to Sher^ 
raton only, Law^ for the Defendant, propoied to call 
Chilton^ one of the Defendants on the record. 

His admiffibility was oppofed by the Plaintiff's 
counfeL 

Law contended, tljat he having pleaded bank- 
ruptcy! was entitled to his difcharge from the prefent 

depMfid/ 
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demand, by virtue oi his certificate, and was there- 
fore uninterefted in the event <rf the adion. He 
compared it to the cafe of an adion of trefpafs againft 
feveral, where one of the Defendants, againft whom 
the Plaintiff offered no evidence^ might be called as 
a witnefs for the other Defendants. He added, that 
he hadreleafes from the witnels to the aflignces^ and 
from Dumting^ the other Defendant, to bim. 

Erjkine^ for the Plaintiffl The witnefs (lands a 
Defendant on the record, and liable to the cods of 
die adion. It is contended, that he is a competent 
witnefs, becaufehe has obt^ed his certificate. Can 
the Pl^ntiffs be bound by the mere produ&ion of 
the certificate ? It may be procured by fifaud : it may 
be void, becaufe the bankrupt may have lofl: money 
at play. Iq the cafe put of the Defendant in trefpa&, 
who is admitted as a witnefs for the other Defendants, 
he is acquitted by the verdift of the jury : till then 
he is not admiffible. In this cafe there is no acquit- 
tal by the verdift of a jury. The witnefs is there- 
fore not admifiible. 

Lord Ke n y on . I adopt the anfwer given by Mn 
Erjkme. This witnefs is not admiffible, nor can he 
be made fo by the mode propofed. He is liable to 
the cofls of this aftion in cafe of a verdift for the 
Plaintiff; that is, an interefl from whence he cannot 
be difcharged. 

His Lordfhip rejefted him ; and the IMaintiflThad 
a verdift. 

ErJkinCy Gibhs^ and Park for the PlaintiSl 

Law and Giles for the Defendants 

, •» Vide If^ard v. Harden et Fentm^ ant^. 552. . 

Jam£S 
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James v. Jones, et alL 

/^AS£ againft the Defendants, as owners of a (hip 
^^ called the Seaflower^ for not delivering goods 
ihipped on board that veffel by the Plaintiif. 

It turned out, however, in evidence, that thou^ 
the Defendants were the owners of the (hip, Ihe had, 
in faft, been chartered for that voyage by them, to 
two perfons of the name of Reed and Parkinfon. 

Upon this evidence. Lord Ken yon nonfuited 
the Plaintiif, holding, — As no cxprcfs contraft was 
proved with the defendants, that Heedznd Parkinfon 
were for that voyageto be deemed as the owners, and 
the Captain as their agent j>ra hac vice, the liability 
being (hifted by the charter party from one party to 
Che other. 

Er/kine and Pari for the Plaintiff. 

CarrowM^d Gibhs for the Defendants 
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CASES 



C A S E S 

ARGUED AND RULED 

OK THE 

HOME CIRCUIT, 

SUMMER ASSIZES, 1799. 

AT HERTFORD, 

CORAM MR. JUSTICE BULLER. 

The King -v. Kelly, Crosby, 

7»(,9»4. and Burke. 



In an indlA- 



'THhis was j^n indiftroent againft three Defci^dants, 
^nt, charging^ X Xhc firll couot cbargicd, that the Defendants 

the pnfoncr with » »• .^O' -r* 

uttering faife madc atid counterfeited one piece of cpunterfeh 

com, and with . - 

having other monev to thc likenefs of a (hilliUfo and uttered the 

counterfeit mo- • . ct- 

neyinMspof- fame to onp Mary InpJethorp^ &^« The iecond 

fcffioB,thefaft . , r 1 , • 1 

of Uttering couHt was iH tcrms the lame, only charging the uttcr- 
tinaiy charged uig to be to onc Watts. The third count charged, 
the LtTer" of- that thc Defendants when they fo uttered thejaid lajt 
^\x!cildtTcvi<^tt9 menfiotied fl^ee of falfe and eowHerf^i money ^ had 
auo ercoun. ^^^^ them, in their cuftody and pofleflion, one 
other piece of falfe and counterfeit money, knowing 
the fame to be falfe and counterfeit. 

Upon this itldiftment being opened, Buller, Juf- 
tice, ruled, That the profecutor could go on the firft 
or fecond counts ot the indidlment, for uttering only. 
That, in order to convift on the aggravated charge 
in the third count, it was neceflary that the fad of 

uttering 
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mteruig fliould be diftindly charged in the fame 
count in which ic was chai'ge4 ihac the Defendants 
had other counterfeit money about them at the time j 
which in the prefent count was not. the cafe, there 
being in it no diftind charge of uttering, but by 
reference to the precedent counts^ 

The jury found two of the priforiers guilty, and 
the verdift was taken on the fecond count. 

The Common Serjeant Sihefier and Fielding^ 
for the profecution ^. 

SUMMER ASSIZES, 1799, 
AT CHELMSFORD. 

CORAM MR. JUSTICE BULLER. 

■M- , ,':, ■ ,1 , I- '■ ' - 

SCAMMELL, q- t. ^. WlLLETT^ CIcrL 



D 



SBT on the Statute 21 Hen. VIII. ch. 13, for y4V*. 
non*refidence. 

The Defendant was the reftor of Stanford U Hope^ To debt aninii 
in the county of Effex. ^ . of a pariih for 

The Plaintiff, after proving that fad, then gave STs a*goSd*d^ 
in evidence, that for the twenty years laft gaft, the thc"nheVith-*^ 
Defendant had not refided on his benefice. livUiVhecannoc 

The defence relied upon was, that the Defendant if^^Hf^^eo? 
after having been prefcnted to the living, went to re- ^'^** 
£de there, and was foon after attacked with an ague^ 
that the violence of the diftempcr had brought on a 

f .l.ll.li H I—. I III. . .1 . .1 ■■■■IWIII I .-I— I.. ,, , ,11 l|.«.«| I I <l |l ■!. 

* Though the ^nt ruled in this cale is not properly a Niii 
Prius point, I have however thought U wordi iaftrtiag. 

fever. 
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fevct, which had totally deftroyed his health. Tbde 
fafts were proved s and it was further given in* evi- 
dence^ by his phyfician, that his prefent date of 
health was luch^ that to refide on his living, would 
probably be attended with the moft ferious and 
dangerous confequehces. 

^ This was relied on by the Defendant's couoiy, as 
amounting to a good defence in point of law. 

Shepherd^ Seij.'for the Plaintiff^ admitted that 
ficknefs, or want of health, was a fufEcient excufe 
for a temporary abfencc of the incumbent from his 
living ; but for a temporary abfence only : that if 
his date of hsalth'was fuch as to incapacitate him 
totally from attending to the duties of his function, 
he ought to exchange his preferment, or regally re- 
tire from a (ituation^ the important duties of which 
he was incapable of performing : and he faid, that 
a cafe to that ,effe6t had been fo lately decided, in 
the court of King's Bench. 

Buller, Juftice. I know of no law that (ays (b ; 
and I take the law to be precifely the other way; 
Sicknefs is a, fufficient excufe for a temporary ab- 
fence,. and it is fo held in Coke's Reports; and 
there is no reafon why it (hould not be fo, where 
the illnefs, or total want of health in the incumbent 
is fuch, that he cannot refide on his living but at 
the rifque of life. I am of opinion that it is a fuf- 
ficient excufe ; and as 1 know of no decifion of the 
Court of King's Bench hDlding the contrary, I (hall 
rule it fo. 
' The Plaintiff was nonfuited. 

Skepherdi Serj. and R. Jackfon for the Plaintiff. 

Garrow for the Defendant. 

V Same 



T 
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SAME ASSIZES. 

MoYEs V. WiLLET, Clcrk. 

HIS was an adtion on the cafe^ againft the De« 
fcndant, as reftor of the parifti oliStnnford Le cife.wiu «« ik? 
Jlopey in the County of Efjexy for not taking away f^for ^n«'ukl 

Ills tithes. tithes, UDle& 

The Plaintiff was a farmer in that parilh, of which p^riy fet tS 
the Defendant was the incumbent : and it was nVmL'Sintwc 
proved, that when the grafs was cut, he had fet out ^w.y ^'drtJ" rf 
the tithe in the fwath. ^ f.^' ,,f - '^ 

Buller, Juftice, ruled, That the Plaintiff could not ^' '"^*'^' 
recpver : that before the Plaintiff could entitle hinir 
felf to damages for not taking away the tithes, it 
fhould appear that they were properly fet out, and 
in a fit ftate for the parfon to take them : that by 
a late determination of the Court of Exchequer, the 
tithe of hay was not to be fet out in the fwath, but 
in the cock; and that as the Plaintiff had not 
fet out his tithe in a proper manner, the Parfon was 
not bound fo to take it ; and the action was there- 
fore not maintainable. 

The Plaintiff was nonfuited. 

Shepherd y Serj. and R. Jackfon for the Plaintiff. 

Garrow for the Defendant. 






a CASES 



C A & E S 

ARGUED AND RULED 

AT NISI PRIUS. 

MICHAELMAS TERM 40 GEO. Iff. 



IN THE COMMON PLEAS, 
FIRST SITTING IN TfiRM. 



Johnson v. Evans, Clerk, 



9« «ai<m it nPHis was an a<^k>n of flander. The words 
^rf.*Sk» by were, « She is a thief, and tried to rob me of 

:C'o/':i:? part of her wages.'* 

fi«r, « fn" t- '^^^ Defendant pleaded, ift. Not Guilty j 2d, A 
^^i *,«=""- iuftification of the truth of the words. 

^sint betore a 

nui|riftr*tr. x,he Plaintiff had been fcrvant to the Defendant. 

Upon a difpute taking place, he difcharged her ; 
and fome difference arifing refpeding the paytQent 
of her wages, he charged her with having attempted 
to cheat him refpeding her wages, and uied the 
words as laid ; but the Plaintiff failed in proving 
them to have been fpoken at that time. 

Having however fent for a conftable, in order to 
takb hei" into cuftody, he made ufe of the fame 

words 
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Wotds to the iconl^abie when he came^ to.whom hd 
tneant to haVe given her in charge) but which ii\ 
faA he did not do. 

Td prove the words, the flaintitf's counfcl tlieil 
called the Cbnftabk. 

He proved thtf words fpoken ; but it further ap- 
peared, in the courfe of his evidence, that the words 
had been fpoken by the Defendanti addrelled to 
him in his charader of conf^ablc, and in the courfe 
6( the charge and complaint which the Defendant 
nude to him againft the Plaintiff. 

Lord Eldon, Chief Juftice, faid, thilt the evi- 
dence given of the fpeaking of the wofds laid in the 
dixrlaratioh^ Was hot futrh a^ he ftioukl diteS: the 
jury to find a Verdift fbr the Plaintiff. Wdrds ufed 
in the coutfc of kgal ot judicial proceeding, how- 
cvet hard they might beat on the J)arty of whom 
they were ufed, were not fuch zi would fupport ail 
aftipn for flatider. lii this cafe, they were fpokeri 
by the Defendant, under a belief of the faft, and 
When he was about to proteed legally to puniQi it. 
It would be a ttiatter of public jnconvenieilce^ and 
operate to deter pcrfons from preferring their com* 
plaints againft offendefls, if wcrtds fj^ken in the 
courfe of their giving charge of theqpi, or preferring 
their complaint, (houM be deemed adionable. 

TJje Plaintiff fhould be called. 

Cockeil, Sefj. a^d '£^Jj^J}i fbt the PkititifF. 

Shepherd Seq. ahd f^etis^ Serj* for the Dcfeodahti 



Vox-. lil. t> SECOND 
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SECOND SITTING AT WESTMINSTER, 
IN THE KING^S BENCH. 

■ — — -— — '■ ■ ■ ' - *"^ 



2Viv.i4. Jackson v. Burleigh. 

To maintain an /^ASE for malicioufly arrcfting the PlaintifF, and 
ctfthow^i: ^ holding him to bail, without any caufe of ao 

when icf$ than tiott, to thc amouht of lo/. 

xo/. was due, 

cannot be fuf- Plca,— -Not gUllty, 

is*in Jnoof that Thc Plaintiff *s cafe, as ftated by hiscounfcl was, 

knew the u& to that the Plaintiff, who was a liquor-merchant at Cam^ 

fufficient thlt ib bridge^ having emplo}'ed the Defendant, who was a 

than loLviL ' Carrier, in the way of his bufinefs, and there being 

whfch'thcS- accounts depending between them, they had com« 

pwe'Skd^'lSo*'''* to a fetdement, on which a balance of 9/. 6j. only 

!^o" '"^ '^"^ was in favour of the Defendant, who, notwithftand- 

ing, had arrefted and held him to bail for lO/. and 

upwards. He further ftated, in corroboration of 

the above fafts, that tlie Defendant haviag pro* 

ceeded in the adion, in which he had arrefted the 

Plaintiff, the latter paid 9/, 6j. into court; which 

the Defendant took out of court, and proceeded no 

further in the adlion. 

In proving his cafe, the PlalnLiff *s counfcl gave 
in evidence the affidavit- to hold to bail ; he then 
produced the writ, which was indorfed *to hold to 
bail Tor i>o/. and upwards, direded to the (heriff of 
Camhndj^i. 

The 
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The witnefe who produced the writ, was aiked 
where he had got it ; he laid, it had been fent up to 
him in a letter. Law objeded to its being read. 

Lord Ken YON faid, that under fuch circum- 
fiances, it could not be received in evidence. 

The Plaintiff's counfel then called the bailiff by 
whom the arreft had been made ; he produced his 
warrant from the (heriff^ of Cambridge^ under which 
the Plaintiff had been arrefted. 

Lord Ken YON then feid, he thought the^ writ 
might be given in evidence by producing it, the 
Plaintiff having proved an affidavit to hold to bail, 
and a warrant founded on the writ. It was accord- 
ingly received. 

To prove that only the fum of 9/. 6^, was due 
from t^^Plaintiff to the Defendant, a witnefs was 
called, who was prclent when the Plaintiff and De- 
fendant fettled their accounts. He faid, that upon 
that (ettleinent the Plaintiff made up the account, 
by which he made out that he was then debtor to the 
Defendant on that' balance of accounts^ in 9/. ds. 
only. 

He was alked, if the Defendant acqtTiefced in the 
account fo ftated, and admitted the balance to be fo^ 
he faid not : that the Defendant clainied a balance 
as due to him of 25/. 

Lord Ken YON faid, th^t the ground of the ac- 
tion failed, and that the Plaintiff (hould be non* 
fuited. The complaint was for malicioufly holding 
him to bail, when iuch a fum of money was not due 
as eQtided the De{f ndant by law to hpld him to bail. 
If the Pefendanc ' «ip4 und^r the imprefiion of a 

D z miftake. 
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Ihlrtakc, in believing more than i o/. to be dut, and 
under that belief held him tx> bail, he had a probable 
caufe, and was %varranted in that proceeding; the 
Plaintiff felt the neceffity of proving thnt the arreft 
was made with full knowledge that the debt was 
under lo/, but he had failed in proving it. The cal- 
culation was not acquiefced in by the Defendant, who 
claimed a balance of 25/. and therefore might well 
luppofe that more than 10/. was due. 
The Plaintiff was nonfuited* 
Erjklm and 'Pell for the Plaintiff. 
LanjozxA hawes for the Defendant. 



IN THE COMMON PLEA5, 

westminster, 
Third sittings. iniTerm. 



Adtf. 21. 



BeRgstrom v. Mills. 

ASSUMPSIT by the Plaintiff, for wages due to 
^«rc:« «ii unc hitil As a milof On board the (hip Brazilian at 

voylge, and is which the Defendant was the ownen 

caj^wed and ar- Plca of ^On-ajfuntpjit* 

if'^ftinadoC The cafe on the part of the Plaintiff was this :— 
cmitw^w iTit He was a native of Sweden, and engaged as afailor 
^ wages. ^^ board the Brasilia, a tranfpoft in the fcrvice of 

government, bound to Martinique^ In the courfe of 
the voyage, the veffel w^ taken by a Ttench pri- 
vateer s (he was aft^rwaMs retaken by the Alfred 

man 
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^ man of war, and carried into Martinique, which was 
l)er port of deftination^ where (he difcharged hot 
cargo. 

The defence was, — ift. That the voyage was not 
performed :— 2dly, That after the Plaintiff, and the 
other ftamen of the BraziHay had been taken on 
board the privateer, they had been invited by the 
officer of the privateer to enter on board her, by an 
ofler of prize-money, not merely of fubfequent cap- 
tures, but of the BraziUa herfelf ; which offer had 
been accepted by the Plaintiff and another Swede^ 
who was a mariner on board the BraziUa ; and that 
they had entered and done duty on board the priva* 
teer^ as part of her crew. 

This was however defied by all the witqefle^ 
called for the Plaintiffs 

Lord E1.D0K. There is no doubt, that if a (hip 
^oes not perform her voyage, the failors have no^itle , 
to wages y the policy of the law has faid fo, as the 
means of making it the intereft of the failors to pre- 1 

ferve the (hip j but it is equally certain, that if the 
voyage is performed, a temporary interruption (hall 
not defeat the claims of the (eamen. The firfl point 
made here is, that the voyage has not been per* 
formed. I am of opinion that it has been fufficiently 
performed as to the fervice, to entitle the Plaintiff to 
recover, unlefs he is prevented by the law arifing 
out of the fecond point made by the Defendant's 
-counfeL It is in evidence, that the (hip ultimately 
arrived ^t Martinique^ the port of her deftination ; 
fhe was on her arrival entided to freight ; freight is 
tl^e mother of wages j falVage was due to the King*s 
P 3 (hip 
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ihip'by which (he was recaptured ; but with that 

dedudioa (he was eAtickd to receive her freight ; 

and probably has received it. 

If a fomc* fiai- The fecond point is a new one : — ^Whether a fo- 

oobdardaoEiig. Ttign Teaman, captured on board an Enghjh (hip, 

into thc'ibrTice wfao is taken on board the enemy's (hip, and volun- 

dioogh ihrftip taf ily enters on board her, and becomes a part of her 

«^^^tiui"' crew, thereby forfeits his' claim to wages on board 

V^t^rJ'Lw *the En^li/h (hip? The ftrong inclination of my 

^inzt^^^ opinion upon that point is, that it is a forfeiture, 

Uj^n this point, however, there is contradiftory 

evidence ; that, the jury are to decide ; and if they 

think the Plaintiff did enter on board the privateer, 

and fervc as part of her crew, I recommend it to 

them to find for the Defendant, and to leave it to the 

Plaintiff to move for a new trial. 

iThe jury found a vcrdift for the Plaintiff. 
Cockelly Serjeant, and ^Efpiiafft for the Plaintiff. 
Shepherdy Serjeant, for the Defendant. 



SITTINGS AFTER TERM AT V^TESTMINSTER. 
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Die, 3. 



Habershon v. Troby. 



whef c a caufc f^ ^ s E, fot mnlicioufly holding the Plaintiff to baiil, 
\l^l\^tZ' ^ 'I'he circumftances of the cafe were thefe : 
i(^\i^^,\.^ The prefent Defendant, who was a filverfmith^ 
bSTnd ex." had bPQught an adion againa the Plaintiff, who had 
^^^^\^ll^^ been His fcrvant, for money had and received, and 
!ffV'!f*' ^^""r had in that fuic arretted and held him to bail. 

tin had no cavfe / . . 

of a^^ion, In an a^tton for m^icious prolccatioO| tlie arbitrator cannot he called as a wioicfs 
to prove thoff faf^ 

The 



MICH AEtMA& TERM p GEO. III. 3$ 

. The c^fe came on to be tried at the.fifft;iitdxi& 
in the prefeat term, when the pjrefen; PlaintiiF ofibrpd 
to fufier a verdict to go again£t him, provided th.Q 
preient Defendant would produce his books before 
an arbitratdjr, and it- dixl not appear by his own 
checks and entries^ that the whole money for which 
he then fiaedthePlaintiff, had not been accounted 
fon A verdi<fk was accordingly taken by confcnt 
for the Plaintiff (the prefent Defendant) and tW 
caufe referred, with power, for the arbitrator to 
examine the parties themfelves upon oath, and com- 
pel a produftion of the books referred to. 

The arbitrator haviiig examined the books, and 
the parties themfelves on oath, awarded in favour of 
the prefent Plaintiff, that there was no caufe of 
adtion againft him, and that nothing was due from 
bim to the prefent Defendant. 

Upon thefe circumftances the prefent adion was 
founded, and notice given to produce the books. 

Erjktne for the Plaintiff, now called for the books, 
and propofed to examine the arbitrator as 10 the fafts 
which appeared before hnn. 

This was pppofed by the Defendant's counfeL 

Per Lord Kenton. I jdon't think I ought to 
admit this evidence. It fcems to m«,- that the ar- • 
bitrator onght not to be permitted to depofe here 
as to what tranfpired before him,, either upon the 
examination of the parties themfelves, or on an in- 
fpeftion of the Plaintiff's books; upon the prin- 
ciple, that the parties themfelves could not have 
been examined in* the former caufe, nor coold the 
Plaintiff be compelled by a Judge at Wtfi Prim to 

D 4 * produce 
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produce his books ; and it would be d dangerous 
thing if fuph evidence were admitted to prove iht 
firreft in that caufe to be mllidoup^ as the arbitrator 
might have proceeded to cut the knot rather than to 
vnloof^ if, according to the ftri<ft rules of law, from 
a wifli to do complete jufticc between the parties. 

The parties confented to withdraw a juror. 

Brjkini^ Mingay^ Barrow^ and Rohhifon for the 
plaintiff. 

farrow for the Dcfi?qdant. 



Davis v. Trotter, Efq, 
Sheriff of Suriy. 

S'hIsVu?r"n" *T*His was an adion againft the Pef?n4ant, sw 
t^X!^ * Iheriffof 5«rry, fprapefc^pe. 
wimox^*|'ti^Tbrs ^^^ perfon for the cfcape of whpm the a(5tioa 
lift«Mn1n«iv!n ^^ bw^gbt, was ft bankrupt 5 he had furrendcrcd 
^gwnpijffion- under bis (:oaunifiion ^t the end of the fqrty-twq 
authority maj davs*; hi^i Ifift cxaminatioo being qot then concluded, 

enlarge the time /'^ -o .jt 

j^fomHictipg the cQmmilfioners made an order for enlarging the 

his l«ft exanii* •r-n' • tr 

?«»««»*«/» ^ time for his laft ewmmatiqn till a further day, for 
fhirreby from which they gavc him a fummOns, and indorfed it, 
iif^ffn^ai. as ^he order for his attend4nce on that day, and 

as his prote ion during the intervening time. 
. I>ur ing that interval h^ was arrefted by an officer 

of thj (heriff of Surry.^ at the fuit qf the Plaintiff. 

He produc<:d the fummofis from the commiilioners; 

fpr his enlarged time; and the officer on the producr 

tjOQ 
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don of it difcharged him. Upon that dKchargetho 
prefect adion was founded, aa being an efcape. 

Erjkme for the Plaintiff, contended; that the 
commiffioners of bankrbpt had no power to enlarge 
the time for a bankrupt to complete hia ezami|iation» 
under the ftatute 5 Geo. W ch« 30, but were con<» 
iasntjii to the forty-two days oientioned in it; and that 
if further time was neceflary, it muft be done by ap* 
' plication to the Lojrd Chancellor, and by procuring 
an ordfer oh petition for that purpofe. 

Lord Ken YON ruled, that as the bankrupt had 
Xprrendered under his commiflion, within the forty* 
two days appointed for his lad examination, it was 
clearly in the power of the commiflioners to en- 
large the time for him to complete his examina* 
tSon, and in their power to protcft him durihg 
that interval ; but that had he never furrendered 
under his commiffion, that then an enlargement of 
die time muft be by order of the great feal. His 
Lordftiip, however, allowed the Plaintiff to take a 
yerdift for one ftiillin^, with liberty for the De- 
fendatit to move to fet the nonfuit afide. 
V Erjkine and Lawes for the Plaintiff; 

Garro'iv aiid Mariyatt for the Defendant* 

In the next terpi» the Defendant*s counfel moved 
accordingly, and relied on Perrotfs cafe, a Burr^ as 
deciding the right of the commiffioners to enlarge 
^be time for the bankrupt's final examination. 

The court concurred in opinion with Lord Ken- 
ton, and ordered a nonfuit to be entered* 

• ^ SITTINGS. 
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SITTINGS AFTER TERM 

m THE COMMON PLEAS, 

AT WESTMINSTER. 



Sutherland v. Lishnan, 

Wherep.rtfcs A ssuMPSiT for fcatncns wages. 
S^r^^L The Plaintiff was mate of the Chip of which 

S «ec«« iT/ ^^^ Defendant was the captain, 
f«^!^lffbm"k ^^^ Plaintiff proved the hiring by the Defendant 
ui^?/*'^'^''^ of him, in the capacity of mate, and his fervice 
during the voyage. 

The Defendant's Counfel produced the fliip^s ar- 
ticles ; thefe were under feal, and the Plaintiff had 
iigncd and fealed them ; but they were aot executed 
by the Defendant. They contended, that the aftion 
was mifconceived, and ought to be covenant, the 
articles being under feal. 

Lord Elbon ruled, tlut the binding by deed ought 
to be mutual, to make itneceffaryfor the Plaintiff to 
fue in covenant* that the Defendant never having 
fealed the articles, could ^not b^ fucd in that form 
of adion ; and that the.prefent ad;iQa was not rightly 
brought. 

The Defendant had a verdid. 

Cockelly Seqeant, and 'EfpimjUe for the Plaintiffl 

Shepherd^ Serjeant, and Taddy for the Defendant, 

RODGERS 
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RoD&ERs V. Lacy. 

*ir»His was an aftlotiof aflumpfit by the Pkimiff, ^^v«Jf 
**" to recover his ws^es, as a failor on bosuxi the i»«'"« ft"?"* 

*-' wtget in the 

ttiip Sufolij of y^hich tbeDefendaDtwaschc captain, wcftindu 
The Plaintiff proved, that the Defendant's (hip i» obtained bj 

, . the captain to 

being at Savannah la Mer^ in the ifland of Ja- v^t an advanw 
-maicaj and much in Want of hands, had engaged licence muH 
the Plaintiff, and five others, at forty-five guineas amount of di 
bounty, and 9I. per month wages j that the Plain- tTSV^c^ 
tiff ferved during the voyage ; that the Defendant 
paid him the forty-five guineas, but refufed to pay 
him the monthly wages. 

The Plaintiff's witneffes further proved, that at 
the time the Defendant hired the Plaintiff and tht f 
other feamen, he faid, that he was enabled to give 
them fuch large wages, as he had a licence under 
the ad of parliament from Mr. Murray ^ who was 
^Of/los rotulorum at Savannah la Mer. 

By the (bit. 37 Geo. III. ch. 73, it is enaAed, 
*< That no matter of any merchant fhip, which fliall 
^* (ail from any port or place in Great Britain^ Ihall 
** hire, or engage to ferve, any feaman or mariner, 
»* in any of his Majefty's colonies in the Weft Indies^ 
** at or for greater or more wages than according to ' 
*^ the rate of double the monthly wages contrafted 
** for with feameD in the fame ftation, hired or en^ 
** gaged to ferve On board fuch fhip at the time of 
•* her lafl departure from Great J5r;V^/i/,unlefs the 

goyemor, chief magiftrate, colie£|;pr> or cbmp- 
^* troUer of fuch port fliaU thi«k that greater, or 

*V more 



4€ 
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" more wages than double the monthly wages afore^ 
" faid, (hould and ought to be gjven to fuch fea- 
^' man or mariner ; and do and (hall authorize, or 
^* direfit the iame to be given by writing under hk 
^^ hand ; and then, and in fuch cafe, the mafter or 
** commander of fuch veflel, (hall and may be at 
♦« liberty to pay, and the feanoian to take and re- 
•^ ccive fuch greater or higher wj^es as the go- 
*' vernor, chief magiftratc, collcdqr, or coniptrol- 
** ler (hall direft, as afore(aid.'* 

The Plaintiff having procured a, copy of the lir 
cence fo given to the Defendant by the officer ia 
Jam(i$ca, the fa(ne was given in evidence, and 
\vas in thfe following words ; 

Jamaica f Parijh ^f Weftmorhni. 
*-' Whereas it appears to me, the Hon. George 
^' Murray y Efq. cujlos ratuhrum^ and chi^f magif* 
^^ trate of the parifh of Wejlmorhnd^ by tl;»e o^fk 
*• of Lawrence Lacy^ mafter of the (hip Suff^lk^ 
♦* and lying at anchor in the port of Savannah la 
i< Mer%'\vi the faid parifh, ^nd bound from thence 
♦* toj:he port of iow^/o/i, in the kingdom oi Great 
^^ Britain f that he c;^nnot engage (earner to C^i'iy 
** his faid (hip home at th? r^te allowed by the law : 
<f ^^efe are therefore tp ^cenceand permit the faid 
" Lawrence Lacy to procure meA qn fuch ^erms aa 
^< he can, to navigate his (aid (hip, pQW loaded and 
^* ready to clepart lyith convoy for Great Britain. 

^* Witnefs my hand, 
f« At SavMmah la Mer^ ^« G. Murray. ^^ 

%^ jifril Z4fi, 1 799, 
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The counfcl for the Defendant contended, Aat 
the Plaintiff could not recover : That the captaia 
^ was only authorized to give wages beyond the dou- 
ble w^^es given on the outward 'bound voyage by 
virtue of a licence ; which licence ought to be ex«« 
a£kly conformable to the ad of parliament : that 
the licence required by the ^ftatute, fliould (pecify 
what wages (houldbe given ; whereas the licence pro-* 
duced contained no reftridion, but }eft the mailer 
at liberty to give wages to what extent he pleafed. 

It was anfwered by the PlaintiflTs counfel^ that 
the ftatnte having meant to exercife a controul oyer 
the giving of exorbitant wages, by certjun regulations, 
intended, in particular cafes, to difpenfe with them 
by means of a licence; but that it never could be 
the intention of the legiflature to impofe any limit 
on the wages to be given, where a licence was granted; 
as it might happen that no ipen could be procured , 
at the fum the governor or other officer might fo 
limit ; though they might be got at different rates 
of wages. 

Lord Eldok faid, he was of opinion, the Plaintiff* 
was not entitled to recover ; the licence not being 
conformable to the aft of parliament. By looking 
to the policy of the aft, it would appear, that as, on 
the one hand, failors had exafted on the captains of 
Briti/i Wejl India (hips, by demanding exorbitant 
wages, fo the captains themfeltes had been guilty of 
difhonefty and fraud, by endeavouring to feduce 
the feamen from other (hips it« the fame trade by 
1!he oiSer of higher wages : that' the aft of parlia-* 
ment meant to prevent both parties from treating, 
and CO lodge the difcretion in tbofe who had 
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oo intercft between tbeoa ; that was irt the chief 
magiftrate of the ifland at which the (hip was : that 
that difcretion required him to fettle the rate of 
wages. The words of the ftatute were, " That the 
m^er (hall be at liberty to give fuch wages as the 
magiftrate (houlddirca.** Thofe words muft refer to 
an antecedent fettlement of the wages. His Lord- 
fiiip added, I am therefore of opinion, that the 
ftatute requires fuch a licence to afcertain what 
wages (hall be given ; and this not being in tha£ 
form, the wages cannot be recovered^ 

JThe Plaintiff was nonfuited, wirii liberty to move 
to fet the nonfoit afide if the court (hould differ in 
opinion with his Lordfhip on the conftru&ion at 
the claufe in the a6L 

Cockellj Serj. and 'Efpimjfe for the Plaintiff. 

Sbepherdj Seq. and Runnwgfon, Serjeant, for the 
Defendant. 

In the next temii a new trial was moved for on 
the part of the Plaintiff; but the court of Cotomon 
Picas concurred in opinion with the Lord C&ief 
Juftice. I Bqf.Y. Pull Reports, C P. 



Same day. SmITH V. KnOX. 

iti.no defence A ssuMBsit, ott a bill of cxchangc by the Plain- 
Tw^^'hoid- tiff lis the hidorfee of one Vertaul 

thJ" wu 'was^au Tlje.biU was drawn by Pertatd, in his own favour, 
accommodaiioa q^ the Dcfe^idant,' who accepted it, and indorfed 

oney and that ' *• 

known JO the by r^ff^tul to the Plaintiff. . ; 

bolder. ' 

The 
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The Pkinttflr proved the hands-vrritiog o^ the 
feveral parties to the bill, and there refted his cafe. 

MarJuiUy Serj. for the Defendant, dated, that he 
refted his defence upon two points ; ift. That the 
bill in queltion was dqawn upon the Defendant by 
Fertaulj and accepted without any confideiation ; 
2dly, That the Plaintiff had fued F&taul, and taken 
from him a warrant of attorney for the amount of 
ibe bill. 

Lx>rd EiDOK* As to the firfl: pdnt ; If aperfon 
gives a bill of exchange for a particular purpoTi^ 
and that is known to the party who takes the bill-; as 
for example, if to anfwer a particular demand, then 
the party taking the bill, caimot apply it to a dif- 
ferent purpofe 5 but where a bill is given under no 
fuch reftridioftybutgiv(Bft loerely for the accommo- 
dation of the drawer or payee, and that is fent into 
the world, it is no anfwer to an adion brought on that 
bill, that the Defendint, the acceptor, accepted it 
for the accommodation of the drawer, and that that 
fa'ft was known to the holder; in fuch cafe, the 
holder, if he gave a lonafde confideration for it, is 
entitled to recover the amount, though he had full 
knowledge of the tranfaftion. 

As to the fecond point, the feveral parties on a The holder of 
bill are chargeable in different order : the acceptor change may' 
is firft liable, and the indorfees in the order in which ^a ^rt/oS^ 
they ftand on the bill ; but the fuing, or taking a difchir^^onT'*' 
fecurity from one of the parties liable, (hall not dif- }jf^^ ^ARter^\i 
charge another who is liable prior to him in point J^cf ^on?^^ 
of order. In this cafe, the Defendant relies on the feS^i^'!*'" 
difcharge of the drawer; the holder has a right 'J^^-^'^'^^ 
tp have recourfe to all the parties on the bill ; and 

a fecu- 
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a {ecurity given by the drawer cannoc difefaarge the 
acceptor^ who is liable prior to him* 

It is faid^ that the hdder may dtfcharge any of 
the iridorfcrs after taking them in execution^ and 
yet have recourfe to the others. I doubt of the law 
as dated fo generally i I am diipofed to be of bpinion^ 
^ that if the holder diftharge a prior indorfer, he would 
find it difficult to recover agatoft a fubfequent one ; 
but in the prefent cafe, the difcharge of the drawer^ 
by taking his watrrant of attorney^ ia no l^al dif* 
cbaige to the acceptor^ 

Verdia for the PlaintiE 

Faiighan^ Serjeant, and 't^maffeior the Plaintiffi 

MarJhalU Serjeant, for the Defendant* 



Adams v, DavI^. 

« . A ssuMPsiTi to recover the amtitint of a baker^a 

4Bl jiENinicyiRtni /% 

by whpm goods *» -*' bllK 

kave beea4^ 

Kverediisa Plea, Non-ajfumffiti 

pwfe tintie^ The Plaintiff called feviral wltnefles, who had 
pu«^':^f]!^^if been bis journeymen while the bread had been fur-* 
w^ufb^ ^^ ni(hed, and who proved the delivery of it at differ* 

to pay him tor 

Uimu f n.t times* 

Clay^on^ Serjeant, for the Defendant, ofcgeftcd 2 
that the witneffes ought to have been releafed; that 
the Defendant might have paid the journeymen, and 
they have not accounted for it to the matter j that 
they would in fuch cafe be liable over to him ; they 

ought 
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ought to be releafed, inafmuch as they were fwear* 
ing to difcharge thetnfelves. 

Lord Eldon{3A(\^ witnefles of this defcription were 
always admitted from neceffity ; nor did he fee how 
this cafe was to be diftinguilhed from the common 
one. If there was evidence that the common 
ufage of the bufinefs was for the journeymen to re- 
ceive the money for the bread delivered, it might 
alter the cafe ; but that not being the cale, he was 
of opinion that a relcafe was unneceflary. 

The Defendant had a verdift. 

Shepherdy.Scr]e3intf and Lawes for the PlaintiC 
. Marjhally Serjeant, and Clayton^ Serjeant, for the 
Defendant. 



English v. Darley. 

' A ssuMPsiT by the PlaintifF, as indorfee of a bill ififae hoWcr of 
'•'^ of exchange againft the Defendant, as the ch^ge accept of 

. If ' » fccurity from, 

inaOrlcr. or give nme to- 

The Plaintiff proved the hand-writing of the biii'^ifi^'dir- 
Defendant, and notice of non-payment by the ac- Lw?M*4«e2t 
ceptor ; and there refted his cafe. ^'lott^onf ' 

The defence relied upon on the part of the i?m^rj^4^<>f 
Defendant, and which he gave in evidence was, 
that the Plaintiff having commenced adions againft 
the acceptor and himfelfj had obtained a judgment 
againft the acceptor, and fued out execution againft 
'.him ; that a compromife had afterwards taken place 

Vol, III. E between 



order. 
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between them, and he had accepted looL in part 
dtlcharge, and taken a bond and warrant of attorney 
for payment of the reminder, by inftallments : this, 
his counfel contended, was a difcfaarge in point of 
law. 

The Plaintiff's counfel contended, that the hol^r 
having a right to fue aM the panics, was not de- 
prived of his remedy againft any of them until 'ac- 
tual payment, where he had proceeded at law agaunft 
all, and there was no laches ; and relied on IbyJing 
V. Midhalh 2 Black. Rep. 1235 ; and MacdonM v. 
Bovingtm^ 4 Term Rep. 825. 

Lord El DON. I am of opinion* that the Plain- 
tiff, by the agreement with the acceptor, and the 
taking a new fecurity from him, has difcharged 
the Defendant.; and that the prefent aftion cannot 
be fupponed. It is true, the holder of a bill of ex- 
change has bis remedy againft all the parties on a bill; 
but the hoTder has 'it not in his power to give time 
to a^arty on the bill firft liable, and afterwards topro- 
ceed againft another; the holder may give time to 
his immediate indorfer ; he may difcharge him out 
of cuftody, at the fame time that he is proceeding to 
cxeanion againft a prior indorfer to him, or againil 
the drawer or acceptor; but he cannot give time to 
or difcharge the drawer or acceptor, and afterwards 
proceed againft that indorfer. Suppofe the holder, a 
fecond indorfce, Ihould give time to khe payee, the 
firft indorfer, and rake his warrant of attorney, paya- 
ble at a future time, could he proceed, and take out 
immediate execution againft his immediate indorfer ? 
1 think not ; for if that indorfer paid the money, he 

. wduld 



vrould have a right to refort immediifely to his in* 
dorfer\ that is, to the payee who^had before had * 

time from tbe boi4er; this is incopfiiilenlt. I recoi- 
led a cafe in the bankruptcy, I think^ of Lewis and 
Potter J where the holder of a bill having entered uito 
a compofition with the acceptor, and afterwards 
proved the amount of the bill under the indorfer's 
cftate, the Chancellor, on i petition, drdered the debt 
to be expui^ed. I am of the fame opinion ; and as 
the PlaintifTy in this cafe, has accepted a fecurity 
from the acceptor^ he has, in my opinion, dilcharged 
the Defendant the indorfer; and muft be non- 
iuited. 

Cockelly Serjeant, and Be^ for the Plaintiff. 

Shephirdy Serjeant^ and Lens^ Seijeant, for the 
Defendant. 

Vx^tDykev, Mercer ^ 2 Shower, 394; fFaktyn 
V. St. Quintin, i Bof. andPulL 652. 

In the next term the Plaintiff moved for a new 
trial ; but the court , concurred in opinion with Lord 
JEUanji and refufed the rule. . - • 



E % Ki0i> 
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KiDD V. Rawlinson, 



Where a party T^His was an aclion for money had and received/ 

purchafcs goods ■ „, ^ *t /r- /- 

from the iheriff, -^ Flea ot A^on-a/TumpfiL 

and takes a bill ^ .. i ,...'.,, , - y 

of faicof them, Onc AbruTiy 2l publican, being indebted to a judg- 

tiiii Yoiuq- ment creditor ; ^iferifac. was fued out againfl him, 

the debtor as/ and thc flierifF of Surry took his goods in execution 

ihe"p"rtyn4d Under it. The.PlaintifF AT/J^, who was brother-in- 

dratcVffeffion' l^w to Abriin^ purchafcd the goods from the flierifPs 

b"noVfak?™t' broker, and took a bill of fale of them, dated the 3d 

jnuft under* the ^f November, 1798. The Plaintiff did not take pof- 

feffion of the goods, but permitted Abrun^ his wife 

and family, to remain in poffeffion of them, in the 

houfe. 1 

Abrun afterwards became indebted to the Defendant 
JtawUnfoUj by whom he was arretted, and put into 
prifon. The debt was 14/. and it was agreed, while 
Abrun was in prifon, that Raivlinfon (hould keep the 
houfe open and put in beer ; for which it was calcu- 
lated that an addition was to be made to AbrurC% 
debt of 10/. and Abrun agreed to give a bill 
of fale, which was made out for 29/. being the debt 
and expences. 

Rawlhifon entered, and took pofTeffion, under his 
bill of fale ; the Plaintiff gave him a notice that the 
goods were his, under a fair purchafe, and not to 
fell them. 

The goods however were fold for 26/. but half 
a year's rent being in arrear, for which the landlord 
diftraincd, amounting to 12/., that fum was paid to 

him J 
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him ; and theprefent aftion was brought to recover 
the remaining fum^.arifing from the fale of the 
goods. 

The counfel for the Defendant, upon thefe fafts, 
contended, that the Plaintiff ought to be nonfuited : 
that claiming tide under a bill of fale, under which 
he had not taken pofleffion,it (hould be deemed frau- 
dulent, and the PlaintiiF could make no tide under 
it 'y and cited Twiners cafe, 3 Co, Rep. 80. 

For the Plaintiff it was anfwered, that the bill 'of 
fale, under which the Plaintiff claimed, was not a 
voluntary bill of fale, but a purchafefrom the flieriffi 
and that it was luch property as gave him a title 
againft all other, perfons claiming under Abrun. 

Lord El DON faid, he was of opinion that the 
Plaintiff- was entitled to recover. In the cafe of a * 
voluntary bill of fale it had been decided, that it 
was void, unlefs the perfon claiming under fuch bill 
of fale took immediate poffeflion ; but that was the 
cafe as between debtor and creditor, where it was 
given by the former as a fecurity to the latter ; that 
was Twyne's cafe. In the prefent cafe, the property 
was fully and fairly transferred to the Plaintiff, by 
the fale made by the fheriff. If, however, there 
was any fraud, as between .//^r«» and Kidd^ that 
would vitiate the tranfadion ; he would, therefore^, 
. leave it to the jury to fay, whether it was a fair 
tranfadion, and the money bona fide advanced by 
Kidd^ and the goods fairly transferred to him by 
the (heriff's bill of fale? 

The jury, found for the Plaintiff, that the trarvf- 
g^jioQ was hm fide. 

E 3 Shephepd^ 
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Shepherd J Str]t3iVit^ and for the PkititiflT. 

' MarJhaJJ^ Serjeant, and Manlej for the Defendant. 

z BoC and FttiL In the next term, the Defendant moved to have a 
^* nonfuit entered ; but the court' of Comrtion Pleas 

agreed in opinion with Lord Lldozj, and rtfufed 
the rule. 

Vide Edwards v. Ilarhen^ z Term Rep. 587 ; 
mnd Bull. N. P. 238. 
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KuFH and others, <cr. Weston 
and others, 

Koticeof the A ^VMPSIT, to fccover the amount of a foreign 
jion-acceptancc, -'^ bill of cxchangc, drawn by one Garde, at 

or non payment ^ J , "^-^j ••* 

ingi" °fi>ffi-' '^*^^^''' ^^ Meffrs. Guetano^ Drago, and Waljh, at 
cicmiy given, Gcnoa J the bijlhad been fent up to the Defendants 

|>y proving that jiijru- -^ ^ -«*.x*i.j, 

a letter was re- and they had fold It to the Plaintiffs in London. 

gularl^j put jnto _,. u'll L jl r 

thepoft, infQrra- . 1 he Dill had ocen prefented for acceptance at Ge^ 

ing the party of , . /• / , 

ihc faa. noa^ and the acceptance refuf ed ; the defence was, that 

ii had not been prefented in areafonabJe time, nor 
• the proteft for -non-acceptance fent to this country as 
foon as It ought to have b^en ; and that, therefore, 
the Defendants had not had due notice of its being 
diftionoured. 

In anfwf r to this, it was proved that the bill had 
been put into the poft.office at London, the third day 

after 
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after it had been received from the Defendants, 
which was the firft Italian poft day after it faiad been (o 
received. It was further proved, that from the dif- 
turbed ftate of 1/aly for fome time before, the regular 
poft had been interrupted, and the bill had not ar- 
rived at Genoa till a month after it became due ; that 
it was immediately prefented for acceptance ; which 
being refufed, it was protefted, and the proteft fent 
off immediately by the poft to England. 

A Mn Kehh, a partner in a mercantile houfe at 
Genoa^ proved that letters which he had put into the 
poil in this country, fo far back as February^ had not 
arrived at Genoa when the laft mail which had ar- 
rived from that place had left it ; and faid, it was an 
extraordinary piece of gbod fortune that the parties 
had had notice of the bills being diihonoured fo 
fooh, as from the diftrafted ftate of the country, he 
had been obliged to forward letters by many different 
conveyances, out of the common courfe of the poft, . 

Lord Ken YON faid, that the Defendants ground- 
ed rheir defence on the fuppofed laches of the Plain- 
tiff; but he was of opinion that if the Plaintiffs had fent 
the bill by the ordinary courfe of the poft, they had 
done all they were called upon to do; that they 
could not forefee that the poft would be interrupted ; 
and it could not be expeded th'it they ftiould fend 
the bill by a fpecial meffenger, or any extraordinary 
mode of conveyance. His Lordftiip faid, he there- 
fore thought the Plaintiffs had been guilty of no 
laches^ and were entitled to recover ; and they ac- 
cordingly had a verdidt. 

Erjkine and Vaillant for the Plaintiff, 

Gihhs and Praed for the. Defendant* 

E 4 Under- 
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s^^r Underhill V. Witts. 

?1*1!!^ ! 5^*^"*° TPhe declaration in this cafe ftatcd, that the De- 
is appointed co&- I ' 

flabie,andhe -^ fondant, being an inhabitant and reiident 

procures a depo- . ^ 

ly to fcFTe for within the ward of BroaJfireet. had, at a ward- 

Jiim, who IS ^ 9 r 

fworn in at the mote, been chofcn conftable : that the Plaintiff 

leec ^nd approved 

of by the inha. was alfo an inhabitant and refident within the fame 

oitants ; if he 

abfcoods and Ward ; and that, in coniideration that he would aft as 

the principal is' 2L fubftitute for the Defendant, he undertook to pay, 

chlijcd, &c. and the aftion was brought to recover the fum 

fo promifed to be paid for ferving as fuch fubftitute. 

Plea of the general ifllie, and notice of fet^off. 

To prove the Defendant having been elcfted 
conftable, a clerk in the town^clerk's office was 
called, who produced a lift of the perfons fworn i^i 
to ferve the office of conftable, in which the Plain- 
tifTs name was inferted, as having been fworn in a3 
fubftitute for the Defendant to ferve for that ward. 

It was objcfted, that this was not the beft evi- 
dence ; and that the wardmotc-book, containing aa 
account of the eledion, Ihould be produced ; and 
it was admitted that this would have been neceflary 
if the Defendant had not acknowledged himfelf to 
have been eleded conftable. 

To this Lord Ken yon aflented. 

Inlthe courfe of the caufe, it appeared that the 
Defendant had been held to bail before the year for 
which he had been elcdcd conftable was expired ; 
and' Garrowy counfel for the Defendant, obferved, 
that the Plaintiff had been premature, as he had a 
right to retain the money till the fcrvice for which 
it was to be given, was performed j that the Plain- 
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tiff might have run away before the expiration of 
the year ; and the Defendant might have been call- 
ed upon to ferye the office for remainder of the time, 

Lx)rdXENYON interrupted him, and faid, that 
ivhen a fubftitute was approved by the inhabitants, 
and (worn in at the leet, the liability of the princi* 
pal was at an end ; and that he could riot afterwards 
be c illed upon to ferve the office. 

L ; on the fet-off, the Defendant had a verdi^. 

Mivgay and Peake for the Plaintiff. 

Garrcw for the Defendant. 



Trajpp v. Spearman. Efq. sinedar. 



A' 



Qtdaxt. 



ssTTMPsiT on a bill of exchange, by the in. Tomiketbin 
dorfee againft the acceptor. pw^tUc^LdS^ 

The defence attempted to be fet up was, that LwriuSrv-* 
an alteration had been made in the bill ^er it was " " **** ^"^ 
given., The alteration was, " when due at the Crg/f- 
keys J Blackfriars Road\^ which, Erjkme contended^ 
rendered the bill void. 

I^rd Kenyon faid, that this was not an alteration 
either in the time of payment, or in the fum ; that 
to make a bill of exchange void, by reafon of an al- 
teration, it ftiould be in a material part ; though 
it had been formerly hoklen, that the even telling 
up a fum on a bill, or writing any thing upon it, 
would invalidate it, that ftridnefs was ngw exploded : 
and as the alteration in the prefent cafe was not in a 
Inaterial parr, but only pointing out the place where 
the bill was to be paid, it was not fuch an altera- 
tion as jfhould invalidate the bilL 

This 
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' Tdiis being the Only ground of defi^tce^ tbe 
Plaintiff had a verdift. 

Garrou and Giks for the PlaintiC 

Erjk'me for the Defendant. 



I3iQEHTHNCK ^>. Schneider, Aflignee 
of .Crane la Bankrupt. 

To prore the HP R o V E R foT a quantity of tallow. 

«r4: i^mSS •*• The cafe in evidence was,-rr^^ a mcr- 

««t«: ^4^. chant in i«.«^«, by a letter dated %/. i8, 1798, 

hr >..hmtic»ted ordered the tallow from the Plaintiff, who refided 

S7^^jT°^* k iij^^J. On the 1 8th ©f 0^a^<?r following, twefity 

\^*^ calks of it were (hipped at Cronfiadt^ on board the 

Wiflidm^ Captain I/herwood^ and the remainder the 

next dajr* The (hip arrived in London in Decern* 

her^ ; Ot2fi^ committed an ad: of bankniptcy oil 

ibc i6thQf O^d^m 

On the (hip*s arrival in Ltmdon^ the cargo was 
claimed by the FlaintifPs agents, on the ground of a 
right to ftop it in tranjitu^ before it was delivered 
10 the Defendant, who afterwards got po£fefiioa 
jofit, . 

The defendants relied on their right to rctaifl 
thft pofleflSon of it, on the ground that the fhip was 
x:hartered by Cranes and that a delivery cm board 
the Qiip was a delivery to him > fo that it could not 
be flopped in tranfitn. 

The PlaixuifiPs counfel gave in Evidence a letter^ 
dated the 1 9th of QSit^ber^ from the Plaintiff^ rcqirir- 

ing 
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mg Crane to give (ecurity to their correfpondeot in 
Xotidon before the goods ihouid be delivered. 

Ldrd Kei^Vok. The whole queftion is^ Wbe« if foods »bnne 
ther there was a delivery to Crane of the goods be- T^\^ cunent 
fore this letter was written or not ? Before the deli- the l^ft^T^ 
very, the party may annex any condition to it ; but ^'^rdlV^ 
Hot after. If the (hip was then chartered by Crane^ " ^'^-^^ 
it is a complete delivery of the goods to him 9 and 
there can be no fto^ng intranfitu. 

it being aiked by one of the jury. Whether it 
made any difference that Crane had then committed 
an ad of bankruptcy ? 

Lord Ke K Y o» faid that it made none« 

Lawy for (he PlaintiflT, dated, that by the law of 
Huffia^ though the goods had been fo delivered ^ 
Crmftadty the ihippers might flop them in tranfitu \ 
And pf0pofed to call a peribn converfant with the 
law of that country, to prove that the law was fo. 

Lord Ken YON faid, he could not admit fuch 
evidence of the law of a foreign country. 

Law contended, that there was a difference be« 
tweenthe written and the unwritten law of a coun- 
try : that the former muft be proved by produdioa 
4)f fuch written law itfelf ; but the unwritten law 
^was matter of fad, and could only be proved by pa- 
rol, by perfons who were acquainted with it ; and faid 
that in a cafe of Neville v. Gilchrift^ fuch evidence 
had. been admitted. 

Lord Ken YON. Can the laws of a foreign coun- 
.try be proved by a peribn who may be cafually 
picked up in the ftreet ? Can a court of juftice re- 
ceive fuch evidence of fuch a matter ? I (hall e^qped it 
to be made out to me, not by fuch loofe evidence, but 
by proof jfrom the country, whofe laws you propofe 

to 
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to give in evidence^ properly authenticated. In 
the cafe of Morris, who married the daughter of 
Lord BaUimorey in Holftein^ the laws of that coun- 
try refpcdling marriage were given in evidence, not 
by parol, but by documents properly authenticated* 
In the great cafe of the St. Jago prize-money, it 
was found to be neceflary to fend to Spam for an 
authenticated document of the laws of that country. 
Such proof, and io authenticated, I (hall admit, a§ 
fuch only I hold to be l^al. 

His Lordfliip therefore rejeftcd the evidence ; and 
the Plaintiff was nonfuited. 

Law and Wood for the Plaintiff. 

Erjkine and Gibbs for the Defendant. 

In the next term the Plaintiff moved for a new 
trials on the fuppofed admiflibility of the teflimony ; 
but the court of King's Bench concurred in opinion 
with his Lprdlhip. 



^''^^ Barber v. Gingell. 

If iiicDefcn^biit \ ssuMPsiT on a bill of exchange for 240A 

fcts up as a de- h\ _, _ , O t 

lence to a bill -«- -^ Plea, Non-ajfumpfit. 

ef exchange, '^ ^"^ 

that it has been The bill was dfawn by John Taylor^ in his own 
frovcs'it to be favour, on the Defendant, and accepted by him^ 
g^' anfwer for and indorfcd by Taylor to the Plaintiff. 
ib^w that the The defence was, 1 ft. That the acceptance of the 
i.^%id"other bill was forged ; 2dly, That after the bill became 
pariV unde/™* ^"^* Taylor^ thc drawer, had paid 40/. in money, 
*njii« circum. pa^ ^j^he bill, and given a bill for the remainder, 

which had been regularly paid. 

To prove the acceptance, the Plaintiff called the 

notary's clerk. The bill was due the 4th of Au-^ 

g4 
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guft (Sunday): the clerk proved, that on the Satur^ 
<fey preceding, he had demanded payment of the bill 
of the Defendant at his houfe ; that he did not k)ok 
at the bill, but defired the clerk to call on the Mon- 
day ^ as he had then no efFefts. 

• The Plaintiff's counfel contended, that this evi- 
dence precluded the Defendant from going into the 
defence of forgery, as the Defendant had not de- 
nied his acceptance, but promifed payment of the , 
bill on the Monday y the Plaintiff being by that 
means prevented from feeking payment from the 
other parties on the bill, and in faft that it was an 
adniiffion of his acceptance. 

Lord Kenyon was of opinion; that it did not 
Ihut out the defence of forgery, as the Defendant;^ 
had not looked at the bill. 

The Defendant proved the bill to be an adual 
forgery. 

The Plaintiff then proved that the Defendant had 
been connected with Taylor \ti bufinefs : thatJje had 
in faft paid feveral bills drawn as the prefent by Ytf>- 
Jory and to which Taylor (as it was fuppofed) had 
written the acceptance in the Defendant's name. 

Lord Kenyon ruled, that that was an anfwer to 
the cafe of forgery fet up by the Defendant ; for 
though the Defendant might not have accepted the 
bill, he had adopted the acceptance, and made him? 
felf thereby liable to the payment of it. 

The Defendant now proceeded to the defence^ 
on the ground of the payment by Taylor. 

To prove that fad, his counfel called Taylor the 
drawer. 
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He was at that time a prifonor iti Q^^msfot^ 
gaot» on a charge of forgery of the biU in queftios^ 
{among others) and brought up by habeas corpus. 
A tKij in pri- "^^^ Plaintiff's counfel objefted to his evidence* 
^ioTgtt^^oiK That the witnefs then flood in the fiiuatioo of a perr 
S^a Vd'JSrX' ^^^ ^^^' a' criminal charge for forgery of the biU 
v^^^ToiTol ^^ q^cftion : that it would be of great importance at 
» aAioa being ^jjg ^xlzl of the indiftmcnt to conned the witnefs witb 

•roaght to re- 

••*«* it* ihe bill in qucftion : that if examined" in chief by thf 
Defcndant*s counfel, to prove the feft for which 
they propofed to call him, he muft be fubjeded to 
the crofs-exaroination of them as the Plaintiff's coun^ 
fcl» which muft either go to criminate him> or 
they would not have equal advantage with the De- 
fendant's counfeJ, if the witnefs objefted to the qucfr 
tions which had that tendency : that a fimilar rule 
fead been laid down in the State Trials of Bardy and 
Tooke : and that, in Lord Macchsfield^s cafe, whe^i 
the queftion was afked of a maftcr in chancery. 
What was the highefl price ever paid for a place of 
z matter > The queftion was overruled^ and held 
that it could not be afked. 

It was anfwered by the Defendant's counfel, that 
it never had been thought of as an objeftion to a 
witnefs, that one party fhould he deprived of the 
^benefit of a witnefs's tdftimony, becaufe be miglit 
abjed t«^ fome of the queftions. put to him on his 
crofs examination : that the aoiWers to the que& 
•lious whith they propofed to^ put, could jciot affeft 
the witnefs, whether the acceptance was forged Q( 
not ; as .the oidy fad they waited, to afcertaiti by his 
teftimony was, whether the bill had been .pfa4 fif 
not? 

I-onl 
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Lord Ken YON faid, he thought ht oiigbt not to 
reje6b a witnefs, becaufe on bis crofs-exammadan z 
qucftion might be aiked^ by which he mi^ be af^ 
leAed ; nor ouglit he to prevent a party from hav- 
ing the benefk of his teftimony. That the obje6t 
for which he was called was a collateral matter, an4 
not imputing any criminality^ and that he (hcnild 
prevent a witnefs (landing in the circumltances oi 
the prefent fro^ erkninating himfelf. The rule as 
&ated to be laid down Irom the State Trials, ^^eaued 
to him too general as to the admiffion of the witnels ; 
and th^ he (faould admit him* 

Taylor was called ; but on being put into the ^ 
box, reftifed to anfwer any quelHon reipe<^ing the 
bilL The Defendant having no other witnefs, the 
Plaintiff had a verdid. 

Lawy Garrow and Giles for the PlaintiSl 

Erjkine and ^Efpinaffe for the Defendant. 



THOMPSON- V. DoKALi^sdk. 

ASSUMPSIT on a policy of infarance 00 a ihip T».,i*ivei^<»ib(i 
itomDen^raryXoLondm. . SS'S!^ 

It became a queftidn how far the underwriter w^s ^^^f^J^ . 
bound from the figning of the memorandum, be- SfJl^ylT/ntSi 
fore the policy was aftuaUy figned. '. ^.J^^^^V 

Lord Kenton faid, that he fliould hold the 
underwriter bound from the time of the figning the 
memorandum^ il the policy w^ aftyiUly figpod 
aft^wwds. 

The 
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The defence relied on was, that a peribn of the 
name of Donoghoe^ in whom the intereft was averred 
to be, was dead at the time of eflFeding the policy. 

To prove this, the Defendant's counfel propofed 
to give in evidence the letters of adminiftration, 
granted to a perfon as adminiftrator to Donoghoe. 

Lord Kenyon faid, he would expedt further 
proof of the per{bn*s death than the mere produdkion 
of the' letters of adminiftration : adminiftration had 
often been fraudulently taken out when the party 
had been living, and afterwards beep repealed. 
Whether Donoghoe was living or dead was a fad 
capable of other proof, which the Defendant ftiould 
have been prepared with. 

The Defendant having no other evidence, the 
Plaintiff had a vcrdift. 

Erjkine and Giles for the Plaintiff. 

Law and Garrow for the Defendant. 

Vide Lloyd v. Finlayfon^ ante vol. 2, 564- 



RuNdUIST V. DiTCHELL. 



If a (hip is put npHis was afpecial aftion on the cafe. 

Bp at the Royal I \ 

Exchange and at "■■ The ad:ion was brought aeainft the De- 

thiB coffee- houfc c 

hy the (hip's fendant as the owner of the fhip Cromer^ under the 

hroker, as a ge- r ti • • n 

iierai ikip war- foUowing circumftanccs : She was put up at the 

ranted tofaii a* % r t ^ • r ^ 

Turkh convoy, and coifee - houlc as a general fliip for Oporto^ war- 
pat about w the ranted to lail with convoy: the Plaintiff (hipped 
is %h a rcprel* goods On bo^rd hcf, and effefted a policy on her, 
h1n?thT^in.* ^* on goods on board. the Cromer^ warranted tofaii 
^^^^ / with 
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with convoy.'* She did not fail with convoy, and 
was loft : by reafon of not complying with the war* 
ranty, the policy became void as againft the 
underwriters; and the prefent aAion was brought 
to recover in damages the value of the goods, 
which it had been intended Ihould have been covered 
by the policy. 

The (hip-broker was called : he proved that he 
had put up the (hip as a general (hip for Oporto^ at 
the ufual places at the Royal Exchange ; that the 
captain had during that time been frequently at the 
Exchange ; that he had figned bills of lading, in 
which the (hip was warranted tofail with convoy; and 
that hand-bills to that efFed had been handed abour. 

The captain was called ; but denied having given 
any authority fo to reprefeht the (hip. 

Lord Ken YON laid, the Defendant muft be 
bound by the ad of his agent the broker y if he did 
what he had done, without authority, it was a queftion 
between the Defendant and his agent ; the public had 
nothing to do with it. 

Garrow contended, that if the agent exceeded 
his authority, the principal was not bound by it; and 
that there was not fufficient evidence in this cafe to 
bind the principal (the Defendant) and to make 
him liable. 

Lord Ken YON faid, that he thought there was a 
Tufficient reprefentation of the (hip's failing with 
, convoy, from the manner in which it was publilhed 
and annotunced to the world; it was in the common 
and ufual way. He remembered a cafe at Hereford^ 
where a gentleman having loft fome horfes, an hand- 

YoL, HI. F biU 
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bill was put out, and generaUy circulated, offering 
a reward for the recovery. A peribn having enabled 
him to recover the horfes^ applied for the reward 
offered by the advertifement ; which the. gentleman 
then thought fit to difavow. An action was brought ; 
and it was held, that the publicity of the hand- 
bills, and their general circulation, muft be fufficient 
to charge the pany with being privy to their cir- 
culation ; and tlie Plaintiff recovered. 

As to the agent having exceeded his suithotity, 
that made no difference in the cafe : many cafes 
might be put, where a perfon has authorized another 
to do aAs for him, and who has been bound by his 
a6)'s tho* exceeding bis authority ; fuch as merchants 
who have authorized their clerks to accept bills for 
them ; and many other inftances. He was therefore 
of opinion, that the Defendant was here bound by 
the a£ts of his agent, and the Plaintiff entitled to 
recover. 

The jury found a verdid for the Plaintiff. 

Erjkine and Giles for the Plaintiff. 

Garraw for the Defendant. 

Vide 3 Term Rep. 763; and £. L Company v. 
IJenH^^ ante vol. i. iii. 



Bui-ia^it 
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BuLLER and others ?;. Fishbr 
and others. 

•his was an adlbn ^inft the DefenSants, as whew there « 
the owners of the (hip ultlas, to recover da- "hUSiJlMi 



tn 

party 



mages for the lofs of goods which had been dipped >"/'.tif '^ 
by the Plaintiff. fintrS^^f 

The bills of lading were in the ufual form, with an ?oTu*Ifc u wiThi^ 
exception of the ferih uf the fea. lud?," toH 

The cafe as it appeared in evidence was, that two p^"*' **^*''* ^'^•^ 
(hips, called the Patriol and the MaUhew^ were 
failing in one diredion, and the Atlas in another; the 
Matthew was to leeward when they (aw the Atlas 
joming ; the Matthew fleered to keep clofer to the 
wind, in order to give the Atlas an opportunity to 
pafs : the Atlas miftook the objed ; and unable to 
weather both (hips,* (he and the Patriot ran foul of 
each other, and the Atlas went down. 

The adion being againft the Defendants on the 
charter-party, it was admitted that if the injury 
could be deemed to be an, accident arifing from the 
perils of the fea, the Defendants were excufcd under 
that claufe in the charter-party; but it was contended, 
that the Matihew having endeavoured to keep out 
of the way of the Atlas ^ the accident happened 
from the negligence of the crew of the latter; and 
fo could not be deemed a peril of the (ea. ^ 

Lord K £ M Y N (aid, if the Defendants have been 
guilty of any degree of negligence, and it could , 

have been proved that the accident could Bave faeeA 
F z 'pf(tt<At^ 
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produced a deed of conveyance of all their in- 
tereft in the (hip to certain perfons in Liverpool 
(to which port the fliip belonged) mentioned in the 
conveyance; that there had been a regular in- 
dorfement on the certfficate of regiftry, entered 
with the proper officer of the port of Liverpool^ and 
a copy of it tranfmitted to the cuftom - houfe 
in London; and that all thefe matters had taken place 
before the month of October 1798; from whence 
their. counfei contended, that they had conformed to 
every thing required by the ftatutes 26 Geo, III. 
ch. 60, and 34 of Geo. III. ch. 68 ; and that the 
omiffion of the entry of the names of the new 
owners in the cuftom-boufe books of the port oiLm^ 
don^ was a negleft of the officer, from which they 
ought not to fuffer. . 

The PiaintiflT's counfei contended, that in all the 
cafes whidi bad occurred on thefe ftatutes, a fbifl: 
conftruftion had been put, and that the regiftcr of 
the trans^ of the fliip in the cuftom-boufe books 
of the port of London was neceflary to the complete 
transfer of the property, before which time nothing 
vefted in the purchafers, and of courfc that they 
could not be deemed If gal owners at the time of 
commencing the adion. 

Lord-EtDON having referred to the ftatutes, faid, 
the ftatutes contained claufes of different natures ; 
in {bm« of the claufes it was exprefsly ordered, that 
certain requifites ftiould be complied with, on failure 
of which, the ftatutes had declared the transfer to 
be null and void ; but that there were other claufes 
which were merely dire6l:or}% of which defcription: 
he was of opinion that which refpefted the re- 
giftry 
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giftry was; that any defeft in the form of regMtering 
did not make the fale void ; and that the fale npt- 
withftanding might be valid^ and the property com- 
pletely out of the vendors; but that in the prefent 
cafe the regifter was regular at Liverpool, to which 
port the (hip belonged ; and he would not allow 
the omiffion or irregularity of the clerk of the 
cuftocn-houfe in London^ whofe duty it was to make 
the entry, and to whom it had been regularly trans- 
mitted, to deftroy the validity of fuch a contra^. 

The Plaintiff was nonluited. 

Cockellt Serjeant, and ^EJpinaff^iox the Plaintiff. 

Shepherd, Serjeant, and LitfkdaU for the De- 
fendant, ^ 

Vide RoUefton v. Hihbert, 3 T. Rep. 406. 



SiGARD V. Roberts, 



A ssvMPsiT for feaman's wages againft theDe* irfeamenKoon 
•^^ fendant, as the captain of the (hip Elizabeth, £?p^ dlty^tni 
on a voyage from Hamburgh to Tranquebar, from ^x^^x^ 
Tranquebar to any port the captain (hould think J^tSt^ro 
proper; and from thence to the port oi Hamburgh, S^aWvfc. 
or any other port of delivery. ^^JUT^'J^tic 

The Plaintiff figned the articles, and failed on the ^•;iSS!j7;2'^ 
voyage to the IJle of France, where (he took in a J^^'^fo^J,*^. 
cargo of coffee, fugars, &c. for Hamburgh, and was ^J^^^J^^^^^ 
proceeding on her voyage, when (he was met on the ^>p» *« '«« «<« * 

r Tkjr T • » dcfcriion. 

29th of March 1799, m the mrth Seas, by his 
Majefty's (hip the Lord Duncan; arid taken and 
brought into the Downs, and libelled in the court 
of Admiralty as enemies property. 

F4 It 
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It wai given in evidence for the Plaintiff, that he 
had come on (hore with a boat from the (hip, accom* 
panied by the fecond mate and the furgeoti : that 
he had remained on (hore : but it appeared, that 
he and the other feamen, oh being required to g^ 
on board, (aid they had had no viduals the whole 
of the day, and only requeued to (lay till they 
had fome ; and that being then left on (hore, they 
had gone to the fliip the next morning, when theDc- 
^ feodant refufed to receive them, and difmiffed them^ 

refufing to pay them their wages, and defiring them 
to go to Hamburgh and (eek them. 

The counfel for the Defendant refted their de- 
fence, I ft. On the claufe in tlie articles by which 
the cre\y were to ferve on the voyage above ftated, 
and back to Hamburgh^ or wherever elfe the pen of 
delivery (hould be ; thiU the fliip not having arrived 
at Hamburghj or at any other port of delivery, the 
,adionwas not maintainable until cithcrofthofe events 
took place : 2dly, Thar by another (the 7th) claufe in 
the articles, no feaman was to demand any money 
of ihe captain, but to be content with the wages he 
had received in advance until the voyage was ended, 
the cargo unloaded, and the fliip cleared and 
brought into the proper moorings, under penalty of 
fix marks ; fo that this was a bar to the Plaintiff's 
recovery in this country : 3dly, That this was a de- 
fertion, by which the feaman forfeited his wages, 
tinder the laft claufe in thefe articles, 
whcr*', hy « Lord Eldon. By the laft claufe in thefe a^ni- 
ihip's articles, clcs, dcfertiou is a forfeiture of wages ; the law would 
notiobecmuka have held the fame language : the principal qqeftion, 

there^ 
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therefore, here is. Is this a defenion? The Dc-J^^^J^JJ^ 
fendant undertakes to prove that it is : but, from ^^ ^^^t^ 
the circumftances of the cale, I am of opinion ^^atj^^J'^^P^ * 
it is not; the Plaintiff and the other f^^in^ci^ o^y "^ ^if^Jj^J** 
requefted to be permitted to remain on (hore to«j»c fcam«n <»-' 

^ ^ foRtbefbip'i 

have feme viftuals ; it was a reafonablc requeft ; »rriirti at Cock 
they had no intention of abandoning thelhip j thcf immeajudy 
in fa6t went on board as foon as they had the tion for Mi 
means, and were refufed to be received. After thus 
offering to return to their duty, the captain (hall 
not be permitted to call fuch conduct a dcfertion, 
when the whole conduft of the Plaintiff fliewcd that 
no fuch was intended. 

The fecond queAion let up by the Defendant is, 
that the wages, if any are due, are recoverable at 
Ilawhurgh only ; and it is therefore contended, that 
the captain cannot be fued in a foreign court of 
juflicc. It is a very wholefome prbvifion, and it 
may be right law, that if a (hip is captured, and 
the mafter and failors all difmifled by the force of 
third perfons, luch claufe Ihould be efFeftual ; but 
the queftion is, has the Plaintiff a right to fue A^r^? 
In this cafe the captain difcharges the failor. I 
(hoplcj be forry to flate, that when the captain dif- 
charges the feaman, fuch feaman has not a right to 
fue for his wages. The feventh claufe does not con- 
tain an exprefs prohibition to fue in any country 
when the voyage is ended; this claufe therefore 
cannot prevent the failors fuing for their wages 
when the mafter difcharges them ; the voyage then 
is ended as to the man who is 4ifcharged from the 
ftip. 

Verdia for the Plaintiff, 

CqcIM 
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Cockell and 0'igley for the PlaiotifL 
Shepherd and Toddy for the Defendant. 



«f the Dcfend- 



pit.i^ Whalley ^. Wray. 

OkisdfecimiriMi T^Hiswasan adion diajfumpjit againft theDe-^ 
crmaQ iii*fhe "*• fcndant, as a lighterman, for damage doneta 
ftr oegii/i^e, the Plaintiff's goods, which had been intruded 
caLot recover to him to depofit in the Plaintiff's warehoufe. 
Ute i3i^« nS The declaration was in the common fdrm : vixm 
^^^^ti *2e* That the Defendant being a lighterman, &c. had un- 
S^r^ %j dertakcn to carry the Plaintiff's goods, and to deliver 
them fafely ; and then averred a lofs by negligence. 
The fads of the cafe were, that a quantity of rice 
had been delivered on board the Defendant's lighfer, 
to be landed at the Plaintiff's warehoufe. Previous^ 
however* to rice being permitted to be landed, it is 
neceffary to prefent a petition to the commiffibncrs 
of the cuftoms, who refer it to the land-furveyorj^ 
upon whofe report it is permitted to be landed^ 

In this cafe, a petition had been pre&nted to the 
commiflioners by Mr. Slevenfon^ who was the cuf- 
tom-houfe agent to the Plaintiff; but no report 
having been made on it, the land-fiirveyor refufed ta 
permit the rice to be landed; in confequence of which,, 
it remained in the lighter uhdifcharged, where it re* 
ceived the damage for which the prefent adion was. 
brought. - . 

It appeared in evidence, that the prefenting the 
petition, &c. was ufually done by the cuftomhoufe- 

agent 



f 
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agent of the party to whom the rice belonged^ apd 
that It was not ufuaily done by tht lighterman. 

Lord Eldon. In this cale^ the Plaintiff has de* 
clarcd generally in ajjum^t. To entitle the Plain- 
tiff to recover, it muft appear that the lofs hap* 
pened by the negleft of doing that which was the re- 
gular and commoQ duty of the Defendant. The 
law raifes no prefumption of what is his duty: that 
is matter of evidence : here it is in evidence, that 
the prefcnting the petition and the fubfequent pro- 
ceedings, was the bufinefs of the cuftomhoule* 
agent of the Plaintiff, not of the lighterman : if there 
had been any com ra6b, or undertaking on liie part 
of the lightenaaii, by the Aegledt of whidi the goods 
were fpoiled, it (hould have been the ob^je^ of a 
Ipecial count : there is no fuch count, and the Plain- 
tiff has relied on the ji^eral liability of the Defend- 
ant without making it out in evidence, that it was 
thef duty ^ the Defendant to have done that, item 
the negjeft (^ which the lofs has ar^n« 

The Plaintiff was nonfuited. 

Cpekelk Set}* and QH^bs for the Pkintiff* 

Shefhcrd Serj. for the Defendant, 
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ARGUED AND RULED 
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IN THE KING'S BENCH, 
SECOND SITTINGS IN TERM. 



Chandler v. Parkes andDANKS. 

wbcre rte nPHis was an adion of affumpfit, for work and la- 
M rjwnt c^^ bour, and materials founds againft the two Dc* 

Scfc'nduLpic^ fendants. 
pwillFcInnt Plea, by tht^Ve^QiidtkntFarkes, of the general 

cater a noU :(r,,^ 
frtifcfui and "^^®- 

ST^m'dI"* Dafdks^ the other Defendant, pleaded infancy. 
Sit^bJtVouM ^^^ Plaintiffentered a noli profequi as to the De-^ 
^^^"•^* °«^ fendant Danh, and proceeded to iffue with the other 
the adult De. Defendant Parkes. 

ttiiaant «aly« 

Lord Kenyon, on the cafe being opened, and 
looking into the record, (aid, he doubted how the 
Plaintiff could recover againft one Defendant only,! 
in an adipn on a contract which he,, hy his declam- 
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tion, had ftated to be a joint one againft two : that 
the infancy being admitted, the Plaintiff ought to 
have difcontinued, and commenced a new 2L&\oa 
againft the adult Defendant, as being the tole cotin 
trading party according to the legal effeft of fuch 
a contraft, which was void againft the infant. 

The Plaintiff's counfel contended, that the pro- 
mife of an infant was not void, but voidable only ; 
and if the Plaintiff had declared againft the adult 
-Pefendant only, he could have pleaded in abate- 
ment, that the contrad was a joint one, and quaflied 
the Plaintiff's writ. They then cited the cafe of 
Noie y.ln^kam*, i Wilf. 89, where, in a joint ac- 
tion againft two, a noli profequi had been entered 
againft one, and held to be good. 

Lord Ken YON faid he continued of the fame 
opinion ; for the plea in abatement could not pre- 
vail, whei> it was difclofed that the other Defendant 
was an infant. 

His Lordfliip nonfuited the Plaintiff. 
. Erjkine and Lazves for the Plaintiff. 

Perdval and Jervis for the Defendant. 

* The cafe of Noke and Crifwell v. Ingham is clearly diftin- 
guifhable from this cafe ; for in that cafe, which was on a writ 
of error, the plea by Chifwdl^ one of the Defendants, was 
" bankruptcy." The Defendant entered a noli profequi as to 
him. The objection was taken that the noli profequi entered as 
to one, operated as a difcharge to both ; but it was overruled, 
inafmuchas by the ftatute lojlnn^ ch. 15, it is enafted, "that 
the difcharge of a debt as to one partner, by his becoming a 
bankrupt, (hould not difcharge the other partner. By the opc- 
rstion of the flatuu^ therefore, the other Defendant remains 
folcly liable. The cafeof JVi?i^ and /«^^tf;w therefore fortifies the 
opinion delivered by the X'Ord Chief Juftice in this cafe. 

SITTINGS 



ft CASES AT NISI PRIUS^ 



SITTINGS AFTER TERM AT WESTMINSTER, 
IN THE KING'S BENCH. 



Doe ex Dem. Griffiths v. Llovd* 



Where there i% HPHis was an a&ion of ejeftment, to recover the 
iffS^JjJ*'"; ^ poffeffionoflandsinthepariQiof5A/7^w^//. 



fciS,Tar," The Icffor of the Plairitiff was the reftor of the 

fnt of the pre. riarifh 

miffcs cottta not Purlin. 

mffcd^h^wh^ie ^y ^^ ^^ ^^ parliament palled in the year 1670, 
faiifciswid,. fgr the endowment of the church of Shadwell^ 
certain lands were appropriated, part for the fup- 
port of the parfon, and part for the purpoie of build- 
ing a houfe for his refidence. 

By another claufe in the aft pf parliamentt the 
parfon wa^ impowcred, with the confent of the pa- 
tron and ordinary, to leafe for thirty-one years the 
lands allotted for the ftipend of the reftor : and he 
had himfelf a power of leafing for twenty-one years 
without fine> referving the beft rent which could be 

In. 1746 J?a//^r was appointed reftor of the pa- 
rich: when, he came into the pari(hp,thc whole of 
the land was let under leafe. In 1776 he renewed 
that leafe, at a rent of 23/. per ann. ; in 1 792 he re- 
newed it at thefame rent; and again in the year 1 797. 

Gibhs, 
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GMs, for the Plaintiff, ftated, that the ejedtment 
was brought to recover the whole of the . premiilcs 
demifed by the late redor : and the PUiotiff 
grounded his right to recover on two points 1 1% 
That no leafe of the land could be good, unleTs macle 
under the authority of the ad of parliament : that 
the ad only allowed the letting of the land allotted 
to the redor for a flipend : that here the demife was 
of the whole of the lands, and included the land on 
which the parfonage-houfe was to be built, which 
he ftated, could not be demifed. 

Lord Ken YON faid upon this point, that if the 
demife was of lands, and an entire rent referved, and 
there w^ any part which could not be legally de- 
mifed, that the whole of the demife was void. 

The fecond point upon which the Plaintiff re- 
lied, was, th^t the beft rent which could have been 
obtained for the lands had not been referved. 
The Defendant's counfel anfwered, that in 177a the 
lands were of very fmall value ; that the leffce had 
then laid out 1000/, on them, and the renewals bad 
been to him* ' ^ 

*" Lord Kenyon* There having been furrender$ ,'°/ ^r^'e ^<>f 

^ ^ lands, for which 

of the leafe in 1792 and 1707, it is not fufficient to J^« i«fl'«r is 

' -^ / T / » . . bound to Yeferve 

fay that a rent referved before was a fufficient rent «|»« ^ft «»t 

• thtt can be got, 

then : the ad of parlianjent fays, there mqft be referv- »>« ^uft referee 
ed the beft rent that can be got ^nd obtained -, ]d)at can be got at the 
means, the beft rent that can be then got ; that is, at made, without'' 
the time of letting. It is faid that in 1772 the premif- i^fo^ll\Sft 
fes had been let on a repairing les^e, and 1 000/. expend- m^might hm 
cd on them : if the fad is fo, a coun of equity might t^J^ol^J^ 
give relief df the twenty-one years were not elapsed ; ^J',;,^ "^^^^^ 

U%%f then expended In 
ixnprorcivn^t 
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I 

but fitting in a court of law, I mufl look to the time 
of the laft letting after the furrender in 1 797 ; if the 
premifles were then not let for the higheft price that 
could be got for them, the Plaintiff" is entitled to 
recover* 

The Plaintiff* had a verdift. 

Gihbs and Praed for the Plaintiff! 

Erjkine and H^ood for the Defendant^ 



England v. Bourke. 

/^ASE, for words. 
^^ Plea, Not guilty. 

The words lard in the declaration were, " you are 
a thief and a murderer.** 

The Plaintiff* had been tried for murder, and 
acquitted. 

P^LordKfiNYON. There is no juftification of the 
truth of the words ; had there been, notwithftanding 
the acquittal, I would have tried the truth of the plea. 

Verdiafor the Plaintiff*., 

Erjkine znd Chijlow for the Plaintifll 

Mtngay for the Defehdant, 

Vide ppft, Cook v. Field. 



SITTINGS 
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SITTINGS AFTER TERM 
iN THE COMMON PLEAS, 

AT WESTMINSTER. 



Spears v. Hartly.- 

Fthruary 19* 

f 

^His was an aftion of trover, for a log of maho* 

gany. Ifbythecuftom 

The Defendant was a wharfinger, and claimed a twdefa^ is 
lien 'on it, as well for the wharfage as for the balance riS3,'fora'" 
of a general account ; which balance was due in the 5^2"* gm*^r! 
year 1790, under which lien he juftified a right to Jo^S^o/blir 
retain it. ^^*»f°[' ^^ "!*T 

hold them. till 

Beftj Serjeant, for the Defendant contended, that ^^^'^^/JemLd 
admitting the Defendant might claim a lien for the *^*° ^J*?"b^ 
wharfage due on a particular article, he was not en- »'»'^'^^^y'^«^ 

^ , ^ . ftaiutcotU- 

titled fo fuch lien for the balance of a general account, miution*. 

Lord El DON referring to the tafe of Nay lor V. 
Mangles y ante \ vol. 109, faid, this poirit has 
been ruled by Lord Ken yon, tl^at a wharfinger 
has a lien for the balance of a general account, and 
confidered as a point completely at reft; Lfhall, 
therefore, hold it as the fettled law on the lubjcft, 
that he has fuch a lien as \% claimed in the prefcnt 
cafe* 

Bejl then contended, that it appeared that the 
balance which the Defendant claimed to be due, and 
tinder which he entitled himfelf to a lien, had ac- 
crued in the year r 790, and fo was barred by the fta- 

VoL. III. G tuic 
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tute of limitations ; the debt bebg therefore dis- 
charged by operation of law^ the Defendant could 
not be entitled to any lien by virtue of it. 

Lord Eldok. If what has been ftated by the 
Defendant's counfel be law, that the debt is iSf- 
charged by the operation of the ftatute of limitationSy 
no lien could be obtained by reafon of it ; but the debt 
was not difcharged, it was the remedy only : I am of 
opinion, that though the ilatute of limitations has 
run againft a demand, if the creditor obtains pof- 
feffion of goodspn which he has a lien for a general 
balance, he may hold them for that demand by vir- 
tue of the lien. In this cafe the Defendant had a 
fubfifting demand when the goods came to his pof- 
feffion ; and I am of opinion "he may enforce it by 
' the lien which the law has given him for his gener^ 

balance. 

Verdift for the Defendant. 

Bejiy Serjeant, and Rcadet for the Plaintiff. 

Cockell anU Bailey^ Serjeants, for the Defendant. 



SITTINGS AFTER TERM AT WESTMINSTER. 



Curtis v. Hannay^ Bart* 



To.n.Aionfbr A ^suMpsiT for foTty-fke giuneas, thepriceofan 
!h' Tri^^Z 1 ^^^^^ ^^^^ ^y ^^^ Plaintiff to the Defendant, 

borfc, it is no. who was an officer in the life-guards ^ 

defence that rh^ ' O 



warranty was ' The horic had becii wanaated ; and the defence 

untrue, if the 

Defendant was, fct up upoH thc part of thc Defendant was, that the 

after Che fale, r r r 9 , 



warranty ^ 
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warranty had not been complied with, the horfe .ppniei of the 
having defeftive eyes when fold. l^rJ.:, t/'Jid 

It appeared that the Defendant had been informed S^^'^'Ziw^i^^^^ 
of the defea in the eyes the day after he bought the Jj^„'^„*f "^p|;5J^ 
horfe; that he however kept him for near (even weeks ^i""ha7ie^;fed 
before he returned him, in the courfe of which time, h«fe*froiirU« 
fufpcfting the horfe had fome defcft in his feet, he had j* J*^^ |J^'^]^ 
applied a blifter and fome other medicine to the part; 
this produced a diforder called a tbrufti, and a con- 
fiderable degree of lamenefs : it was, however, only 
a temporary lamenefs, and the horfe recovered of it j 
and it was in evidence that the remedies applied to 
the leg and foot could not have afFefted the eyes. 
On this cafe being thus made out. Lord El don faid, 
he thought the matter fet up by the Defendant 
was no defence to the adion ; it appeared that 
the horfe had defedive eyes when fold, and that 
that defedl was made kndwn to the buyer a very (hort 
time after lie had purchafed hmi. Jnftead of re- 
turning him immediately, the Defendant dodored 
him -..this produced a new diforder, which the horfe 
had not when fold. The queftion was, Would the 
horfe when returned to the feller be diminifhed in ' 
value by this dodoring ? If he would, his Lordlhip 
faid, he thought the Defendant (hould pay the pric^, 
and bring his aAion againfl the feller for any defeA 
^ in the warranty exifling at the time of the fale. He 
took it to be clear law, that if a perfon purchafes an 
horfe which is warranted, and it afterwards turns out 
that the horfe was unfound at the time 9f the war- 
ranty, the buyer might, if he pleafed, keep the horfe, 
and bring an adlion on the warranty, in which he 
would have aright to recover the difference between 
. G 2 the 
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the value of a found horfe and one with (uch defeds 
as exifted at the time of the warranty^ or he might 
return the horfe, and bring an aftion to recover the 
full money paid s but in the latter cafe the feller had 
a right to expeft that the horfe ftiould be returned in 
the fame ftate he was when fold, and not by any 
means diminiflied in value ; for, his Lordfhip faid, 
if a perfon keeps a warranted article for any length 
of time after difcovering its defefts, and when he re- 
turns it, it is in a worfe ftate than it would have been 
if returned immediately after fuch difcovery, 1 think 
the party can have no defence to an aftion for the 
price of the article, on the ground of non-com- 
pliance with the warranty, but muft be left to his 
aftion on the warranty to recover the difference in 
the value of the article warranted, and its aftual 
value when fold* 

His Lordlhip concluded with faying, that it thft 
jury, thought that if any future purchafer was to be 
told that the horfe had bef n bliftered and doftored, 
it would diminifti his value in the eftimation of 
fuch purchafer, they (hould find a verdift for the 
Plaintiff; which they accordingly did for forty-five 
guineas, the price agreed upon. 

Cockell^ Serjeant, and for the Plaintiff. • 

Shepherdy Serjeant, for the Defendant. 



GftATlAN^^ 
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Gratland V. Freeman. simedtr. 

Assumpsit for beer fold by the Plaintiff, a pub- ^^j^^ , ^^ 

-^ lican, to the Defendant. • a"r.d^.:'oa 

It appeared that the Defendant had been in the fJS'denl »' i^ 

habit of dealing with the Plaintiff upon credit, and "^^^^7„.,*f*^ 

had paid him occafionally when the bill amounted to ^""^ **>« *>« 

* •' meant to pay 

a certain fum, "ady money in 

future. It nraft 

About the month of OSIoher he had paid his bill, be giren to im 

tradeihiMi kin* 

and told the Plaintiff's fervant who brought the ftif. 
beer, that he ^ould run up no more bills with the 
Plaintiff, but would pay for the \)€Ltr as it came in ; 
and the defence was that he had paid the inoney to 
the fervant^ 

I-X)rd Eldon faid, he muft (hew that the mafter 
had notice of this change in the mode of dealing : 
unlefs he had done fo, it mufk be taken that the 
Plaintiff underftood that the dealings between him 
and the Defendant continued, in the ufual way. 

Marjhall^ Serjeant, for the Defendant, contended, 
that this notice having been given to the Plaintiff *s 
fervant, and the money having been paid to the fer- 
vant, the mafter Ihould be bound by it. 

Lord El don faid, he thought not. It was a change 
in the ufual mode of dealing fuggefted by the De- 
fendant himfelf ; and as he had perianal dealings with 
the mafter, in a particular mode, notice to the fervant 
jilone of a change in that mode would not be fuffi- 
cient ; the Defendant muft (hew that the mafter him- 
felf had notice of it, or he could havfc no defence 
to the a&ioni« 

. G 3 The 
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The Defendant being unable to cftablifli that faft, 
the Plaintiff had a veVdift. 

Rumington Serj. and Maddook for the PlaintiiF. 
Mar/hall Serj. for the Defendant, 



HouLDiTcu et alt. v. Milne, 

ifatraakfrniB, A ssuMPSiT foF the repair of caiTiagcs. 

kaving goods m h\ -,, , . . , , , 

hispoflei&on, **"•*• The cak in evidence was, that the carnages 
h§* a lien, parts belonged to a Mr. Copey\ that the Defendant had 
on the promife fent them to the Plaintiffs to be repaired, and had 

of a third perfon . , /? n • i 

fo pay the der givcn ordcrs refpeaing them. 

mffi i's n^ ^^^ One of the carriages had been bought by Mr, 

tote of 'frludJl Copey himfelf, and paid for by him ; and the bill 

which was the objedt of the prcfent adion contained 

a charge for repairs done to this carriage, and was 

made out in the name of Copej. ^ 

When the carriages were repaired, the Defendant 
fent an order to pack thenj up, and fend them on 
board Ihip; the Plaintiffs upon this fent to him to 
know who was to pay for them 2 the Defendant 
f^id, he had fent them, and he would pay for them. 
In confequence of this, the carriages were packed 
up and fent on board (hip, and the bill was made 
out ar>d delivered to the Defendant : he defired time 
■ to look ovtx it ; and when the Plaintiffs clerk called 
a fecond time, he faid the charges appeared very 
high ; but deiired the clerk to call in a very few days, 
and he would fettle it. Not having done fo, Mr. 
PkiUipfo7i^ the Plaintiffs attorney waited upon him ; 
when he faid he was told the biH was a mofi- exor- 
bitant one, .and a fit; fubjeft to refer; he however 

iai(|^ 
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(aid» be had the money to pay it^ hut 4id not fay 
whether his own or Mr. Copefs. 

Upon this, Beft Serjeant for the Defendant, con- 
tended, that there being no proof of the Defendant's 
having money of Mr. Cofey\ in his hands to apply 
to the count in the declaration for money had and 
received, the Plaintiff mud be nonfuited ; and faid» . 
it came exadtiy within the principle of Matfon v. 
Wharam^ % Term Rep. 80 ; in which it was de- 
cided, that if the perTon who had the goods was at 
all liable, the undertaking of another muft be in 
writing. The queftion tliereforc was. Was Mr, Copey 
himfelf liable to the Plaintiffs? if foj the prefenU 
ajftion could not be fupported* 

He contended, thar this ifauft be taken to be the 
fad„ as the bill fcnt to the Defendant was made out 
in Copef^ name, and contained charges for work 
done by Cope/s own order; that every thing done 
by the Defendant was done in his charadterof agent 
to Isir. Copey ; and there being no note in writing, he 
was not perfonally liable. 

Lord Elbon faid, he was not difpofed to nonfuit 
the Plaintiff. In general cafes, to make a perfon liable 
for goods delivered to another, there muft be either 
^n original undertaking by him, fo chat the credit was 
given folcly to hina 5 or there muft be a note m 
writing. There might, however, be cafes where this 
rule did not apply. If a pcffon got goods into hi; 
poffeflion,on which the landlord had aright to diftrain 
for rent, and he promifed to pay the rent, tho* it was 
qlearly the debt of another, yet a note in writing was 
not neceffary : it appeared to apply precifcly to the 
prefent caie. The Plaintiffs ha4 to a certain extent 

G 4 alien 
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alien upon the carriages, which they parted with oit, 
the Defendant's promife to pay ; that, be thought, 
took the cafe out ef the ftatute, and made the De- 
fendant liable for the amount of the bill. 

The Plaintiffs had a verdift, fubjed to a reference 
with refped to the charges on the bill. 

Bayley^ Serjeant, and -— — — for the Plaintiff. . 

Befiy Serjeant, for the Defendant. 

Vide fVilltams X. Lepety 3 Burr. 188&. 



Where the wife 



ViNER, Adminiftratrix^ v. Cadell. 

'T^RovER, for furniture taken by the Defendant^ 

?^*j*— A^^ , -*■ as meffenger under a commiffion of bank- 
has adminittered o 

to her father, ruDt, affainft one Finer, then deceafed. 

and become pol- x ' o ^ 

feflcd as admi- Xhc Plaintiff, who was the widow of the bank- 

milratrix ot his 

cffed^s, to which fUDt, was alfo adminiftratrix to one L/vons. her fa- 

ihc and infant- ^ . . "^ ' 

brothers and ther : and the goods in queftion had been the pro- 

liftersarcen. * . i - • 

titled, and the perty of Lyo7is. who had left the Plaintiff and three 

kulbandhas , , ., T ,, r , 

continued the Other Children, all of whom were mf ants, except the 

bufincfs of the -r»f • -/v 

father for their PlamtUT. 

not fuch a pof. The defence was, that the bankrupt took poffeffion 
g^^a^'s fbaii of the houfe pd the furniture claimed by this adlion, 
orderhl^^anddif- ^^^r Ly6ns\ death, and carried on the bufinefs of a 
^cTIimf Ti baker, which Lyons had carried on in his life-time ; 
^^^' and Cockell^ Serjeant, contended, that this was an or- 

dering and difpofition within the ftatute 21 Jac. ch. 
i 9, and \yas a juftification to the Defendant for Ieiz-« 
ing the goods under a commiffion againft Finer. 

Lord El DON faid, the ftatute did not apply to a 
cafe Kke the prefent, it only applied to cafes where 
tlie parties, whofc property was in the bankrupt's poC* 

feffion. 
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lelfion, were capable of afferting their claim; atid 
not to thofc in which the rights of infants were im- 
plicated : that it was every day*s pradice for the 
children of a teftatoror inteftatc to apply by petition to 
the Chancellor, where the f)roperty of their father had 
been feized imdei a commiflion of bankruptcy^ 
againft his executor or adminiftrator j that the af- 
fignees might account for whatever property belongs 
ing to their father, which the bankrupt had in aufr^ 
droits as executor or adminiftrator, and which had got 
into their hands : that he Ibould therefbi^ not hold 
this to be property fubjeft to Fiuei's bankruptcy, as 
far as refpedted the rights of the infant children. 

His Lordfliip faid, he thought the Plaintiff had 
been ill advifed in bringing the adtion, as it woiild 
not fettle the rights of all parties. The Plaintiff, 
as one of the four children of Jjyons^ was entitled 
to one-founh part of his property : that part perhaps 
Ae affignecs had a right to, Ihe be*ng the wife of 
the bankrupt ; but as (he was alfo adminiftratrix of 
Lyem^ if his eftate was infolvent (he could have no 
right to any part of it ; the property muft therefore 
be direded to be all converted into money, and 
£yow^sir«diitors paid firft. There were therefore^ per- 
haps, in the pre(ent cafe, the rights of m'any peribhs 
involved. Whfere a bankruptwas executor or admini- 
ftrator without any ahtereft, his aflignees cpuld have 
no right whatever to iiny of the property in his po(^ 
feflion in his charadler of adminiftrator or executor ; 
but where he was interSfted with others in property, 
he would be tenant in Common with them, tod his 
aflignees would ftand in the fame (ituation:.and . 

his 
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his LcmUhip faid, he did not fee how an adion of 
trover could be maintained by one tenant in cotnmoa 
againft another; and until it appeared ivhetber the 
Plaimiffwas entitlcdto the whole property as adminif* 
tratrix of I^om^ in cafe the eflate was infolvent, or 
only to a (hare of it, as one of I^om'^ children, ta 
which the aflignees would be entitled, as being the 
property of the wife of the bankrupt, he did not 
fee how the a<^ion could be maintained* 

It appeared that Piner^ the bankrupt, was by 
trade a coachmaker, but had carried on the bufinefs 
of a. baker (in which bufinefs the debt, which Was 
the foundation of the commif^on, had been con* 
trafted) for the benefit of the brothers and lifters of 
his' wife, Lyons their father having been a baker. ' 
And Befi Ser> for the Plaintiff, contended thtt, 
not having carried on bufinefs for bis own benefitu 
he could not be a bankrupt. 

Lord El PON. That will not prevent him from 
' . being a bankrupt : an executor who carries on the 

bufinefs for the benefit of the te{ts(tor's childrenj.may 
be si bankrupt. 

In order to prove that Lyom% efkte was ItSoX^ 
vent, Beft^ Serj, offered in evidence the account; 
furnithed by the Flainti^, as adminiflratrix in the 
Commons ; to the truth of which (h^ had fworn 
there : and be fqbmitted that, as he could not call 
herfelf as a witnpfs, it was the next beft poffible evi- 
dence. 

Lord Eldo)? thought it was not; but faid that 
if the Plaintiffs coqnfel defired it^ he would refery^t 
the ppinf 



f 
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A verdia was taken for the Plaintiff j and Lor! 
Eldon faid he would confidcr the -matter, and give 
his opinion the next day as to the bed mode of fet- 
ling the rights of the different parties, without com^ 
pelling them to go into the court of Chancery* 

Be/ly Serjeant, and ^Efpinajfe for the Plaintiff* 

Cockell^ Serjeanp, for the DefendanCi 



Simmons v. Wilmott ajid others. 



i8ane4if« 



^'T^His was an aftion qf affumpfit, againft the De- ^^^-^^ ^gj^^^ 
-*• fendants, as churchwardens and overfeers of *?*^"°**^ 



uke care of 

the poor of the parilh of I/lewarih^ for meat, drink, ^^"i^" j^ 
kJdging, medicine, attendances, &c. found and f*™ ^t^^xt. 

^ o o' ' ' ' takes care ^f « 

given for one Thomas Shaw. ^!^°!^ amkat 

*? , , Within that Je- 

The cafe in evidence was, that Shaw^ who was ^cripdon,«ndfer 

/ whom the pariA 

carter to a Mr. Jrillany refiding at Marylehone Park ^^^ ^*^d te 

. ' . , liable to ptoYidik 

(not within the parifli of IJleworth) had been thrown he has a right to 
from the cart, within the parifli of IJleworth^ and them th? «x« 
feverely bruifed ; fo much To as to render it unfafe on°f^h ^ «o. 
to remove him. He was brought to the Plaintiff's * 
houfe, where he was kept and attended for ten 
days, until he recovered. For this, and money 
paid to the nurfe, &c. the prefent adlion was 
brought. 

Shepherd^ Serjeant, in opening the cafe for the 
Plaintiff, ftated it to be a queftion of very great im- 
portance^ as it was to determine whether a perfon, 
^\ a jparilh-officeT;^ who afforded relief to a perfon 

pnder 
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ijnder the preiTure of immediate want, who came 
within the defcription of cafual poor^ could call 
upon the parifli^officers to be' rcimburfed the ex- 
pences he might have incurred in the i^cefiary re- 
lief of fuch perfon. 

Before he went into the queflion of their liability 
in point of law, without any exprefs promife, or di- 
redion to take care of the perfon requiring relicfj^ 
he proved that when Shaw was brought to the Plain- 
tiff's houfe, he (the Plaintiff) fent to one of the 
overfeers, to inform him of it. The overfeer diredled 
the. perfon who brought the meffage, to go to the 
beadle ; and ajfo delired him to afCft in taking care 
of .the man. (t appeared that Skiw was a weekly 
fervant to Mr. l-Vilkn ; and that after he had re« 
covered, the Plaintiff applied repea^^bdly to Mr* Wil- 
hn^ to pay him for the pxpences incurred in taking 
. care of Shaw ; and fcnt him in a bill amounting to 
S/. i8x. (id. : Mr. Willan offered him 5/. 5^. which 
he rc^ufed to take ; and he then applied to the pa- 
xifb-officers, and fent in a larger bill to them : it 
alio appeared, that after the man had recovered,, the 
veftry had made an order, dating, " That as an en- 
couragement to humanity, they had ordered Simmoni 
five guineas; but, at the fame time, protefted againft 
their liability to reimburfe him for the expences 
incurred, knowing Shaw to be a fervant of Mr. //^/7- 
Jan^ and conceiving Mr. ff'illan liable; and the five 
guineas was merely voted as a voluntary donation, or 
jteward for his humanity : this f um the Plaintiff alfo 
refuifed to accept, and brought his adion againfl the 

DefendantSj^. 
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I)6fendants, as pariQi-ofiicerSy for all the cxpences 
incurred. 

Lord Eldon. The qneftions in this cs^are, ift. 
Whether Simmons^ in point of law, has a demand 
againft the parilh-ofEcers, either from the liability im- 
pofed upon them by law to takecare of cafualpoor,or 
by exprefs agreement ? and, 2dly, Whether, having 
fuch demand, he has relinquiflied it, and bound 
liimfelf to adhere to the demand he firft made againft 
fVillan as the matter of Shaw f The cafe is new t6 
me. It has been decided, that if a fervant in hus- 
bandry has received relief from the pariQi-officets, 
they cannot recover it againft the matter, as not . ^ 
being of that defcription of fervants for whom ihfe 
matter is bound to provide; but that if he was of 
that defcription, the parifh-officers could recover.-^ 
My Lord Ken yon has ruled, that when a fcrvanf, 
living under the roof of his matter, falls lick, the 
matter is liable for medicines provided for the fer- 
vant, if his illnefs has not been the confequence of 
his own mifcondud or debauchery. If Shaw had 
been a fervant of that defcription, Willan would 
have been liable 9 but it does not follow that becaufc 
Willan might be liable, the parifli-officers are thereby 
excufed. It comes to this point. Was the perfon re- 
lieved, within the defcription of cafual poor ? If he 
was, the pariQi-officers are bound to take care of 
him : a common perfon would not ; but if a com- 
mon perfon does take care of him, on the liability of 
chc parifh-officen, I think he has a right to recover 
againttthem« 

With 
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With refpedk to the application , in the firft inftancei 
to Willan^ the Plantiff might have reafoned thus \ 
«« I will try to get* the money from IVillan^ in order 
^ to relieve the jparifti/* That alone will not discharge 
the pariQi-officcrs j there muft have been fome ex- 
prefs abandonment of his claim againft the Plantifis, 
and an admiilion that he would look to Willan 
alone^ He has aded imprudently^ perhaps wrong, in 
fending in a bill to the pari(h<*ofEcers larger than 
the one he fent in at firfl to ffillan , and he muft be 
bound by the firft bill ; but even if you (hould think 
8/. iSs. 6d^ too much^ and that five guineas is fuffi- 
cient ; if under all the circumftances and the law, as I 

. have ftated i% you (hould be of opinion that the 
parifii-ofiicers are liable, I think you muft give a 
verdid for five guineas, notwithftandi^g the order of 
veftry j for I do not think the order of veftry, pro- 

^ tefting againft their liability, and offering it as a vo- 
luntary kindnefs^ can be confidered as a tehder of 
fomuch. 

Shepherd^ Serjeant, and — -.^— . for the Planti^ 
Cochlk Serjeant, and Rain for the Defendants. 



Clemekt 
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Clement v. Milner ei alt: ^'^^^w.ir. 

npRESPAss for taking a cow. ?•?"««« t 

^ Juftification by one Defendant, as owner o^ a iltbg^aie « 
field of turnips ; and by the other as his fervant, as dim^e /#«>«, 
a diftrefs for Atxasi'gtfeafant. theVl?^^- *^ 

ft appeared in evidence that the cow had broke* SlTJii^llS^hltl 
into<a field of turnips belonging to the Defendant : ^i^rfowUiTSSie 
a woman picking turnips in the field turned her out: \^^'^s^ 
the fences (which it appeared the Plaintiff was bound "JJ^J** ^ 
to repair) were in a very ruinous date, and the cow 
returned ; the fame woman was about to curn^ her 
out again, when one of the Defendants being 
in an adjoining field, and feeing her endefavour* 
ing to turn the cow out, called out to her to ftop, 
and ran- towards the place where the cow was ; 
the woman, not having heard him, turned the cow 
back into the Plaintiff's field, and (he had got back 
fome way into the field before the Defendant 
came up; he followed the cow into the field, and 
called the other Defendant to his afiiftance; they 
drove her back into the Defendants field, and from 
thence to pound. 

There was rather coiitradidory evidence as to tlic 
faft, whether the Defendant had adlually got into 
the field where the trefpafs was done, before the cow 
had been turned out of it, or not. 

Lord Eldok in his addrefs to the jury (aid, they 
werejo confider that faift. If the Defendant C&- 
m$nts^ in the a£t of coming up, in order to diftraia 
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the cow, had aftually got into the field where the cow 
was committing the trcfpafs, before (he had been 
turned out of it, the julHfication NVas proved j and 
they (hould find a verdid for the Defendant. If 
they were of opinion that the cow was actually out 
of the locus in quo before the Defendant had got into 
it, though he might be in the ad of approaching* 
in order to diftrain h?r, they mull find for the- 
Plaintiff., 

The jury found a verdid for the Plaintiff. 

Cookelk Serjeant, and Kyd for the Plaintiff. 

eiaytoriy Serjeant, for the Defendants. 



steirday. pRiCE V. Messenger et alt. 



The jurifdiaion^ 'T^RESPASs for taking goods, viz. fugar, tea, nails, 
fanaofbS " "*- a. -cafk, und a bag; and for affaulting and 

'^Zm imprlfoniDg the Plaintiff. 

^""officcrf h!vc " 3?iQa,;^Not guilty, as to the taking the fugar, and 
avrarra^m,whe- the ^afloiak and imprifonment ; and admitting the 
or not, an aaion taking: of the reft of tlie goods. , ' 

cannot be mam- o ^ 

taincdagainft ^ The Plaintiff was a grocer in Coad*s Roady St. 

thena for doing • i n* 7 ? ^ 

anything George s Fields. 

ordered by the ^. _^ ^ , • 1 , i« ' /r* 

warrant, without ', v. The Defendants Were runners to the police-office, 

a previous de- . 

mzvvAoi 2L iLo^j Queeti'bqiuire^ iiytminjtcr. '• - 

if 'the'' a^^s ^ Shephtrd, Serjeant, in his* ^opening, dated, that 
wwe^lfotlufho- the action was brought againft the Defendants as 
^nJ^ '^' officers aaing under a vvarraiit. - 

. , Lord 
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Lord Elpom interrupted him^ and (aid, if they 
afted under a warranty the adion Ihould not be 
againft the officers^ it Qiould have been ag^iinft the 
tnagiftraces who granted the warrant, or agatnft the 
perfon upon wboTe infortnacion it was . granted ; 
whom the ttt^iftrate« ought to give up* . 

Befi Serjeant, on the fame fide, contended^ that 
if the magiftrates had no authority to grant the war- 
rant, or if the warrant was to take particular goods, 
and the officers took other and different goods not 
mentioned in the.warrant, they thereby exceeded their 
authority <^ and could not juftify under the.warrant* 

L.ord Eldon aflented to the latter pofnion^ but 
faid, they could not try the jurifdiftion of the ma* 
giftrate^ in an a&ion againft the officers; the warranty 
as far as it went, binng a juftiBcation for th^m* 

Cockell Serjeant, for the Defendants, objedted : 
that tlie firft ftep in the caufe fliould be for the 
Plaintifif to prove a demand of a copy of the war- 
rant. 

L(^d ELboK faid, the declaration did not charge 
the Defendants as officers. If they meant to juftity 
under the warrant, the proof of that lay on them : 
when vhey came to that part of the cafe, the Plaintiff 
muft (^ve a demand of a copy of the warrant. 

It appeared that the goods bad been carrie^l to 
the jpolicc-offi(» ; and Befi Serjeant, was proceeding 
to examm^ as to how long they had been detained 
there* 

Lord Ex]>oijr (topped him, ztd^ laid, he could not oscer« tre not 
go into evidc^nce of any thing done after the goods mixkrj^\o 
had been brought to the office; the magiftratci ^h^^M^^^ 
were aniwerable for that. hv9t biougbc it 

Vol. III. H The ^SS'" 
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The warrant was produced in evidence: upon 
which Lord El don referred to the flat. 24, Geo. IL 
ch. 44. and faid, that the magiflrates not having been 
joined, there mufl: be averdift fortheDefendantsupon 
ihc produftion of the warrant ; as the want of jurif- 
didion in the magiflrates could not then be enquired 
into. 

Shepherd Serjeant, fufcmitted, that if the warrant 
was manifedlyy arid on the face of it illegal, the 
ftatute did not apply. 

The warrant when produced appeared to be a war- 
rant, ftating that there had been lately fl:olen from 
fome (hip or (hips, in the river Thames, a quantity ' 
of fugar; and that there was reafon to fufpeft that the 
fame was knowingly concealed or depo(ited in the 
Plaintiff's premifles: it then authorized the Defen- 
dants tofearch for the fame ; and if found, to bring 
' it, and the perfon or perfons in whofe cuftody 
or pofTeflion it fhould be found, before the juftices. 
The fugars feized were not concealed, but expofed 
in an open part of the (hop. 

The warrant was founded on the a6t 2 Geo. III. 

eh. 28. commonly called the Bum-boat Adt, which 

authorizes magiflrates to ifTue warrants to feize 

goods fufpefted to be^ftolen from fuch (hip orihipsj 

and itdireds aftions for any mifconduft in the exe- 

. cutibn of; or in granting fuch warrants to be brought 

in MiMlefex: and Shepherd Serjeant, then contended, 

. ^ that the warrant was not within the adt ; and- that 

the officers had feized goods not authorized by the 

warrant. H6' further obfervcd, that if the warram 

was not according to that ftatute, it mufl be taken to 

be founded on the general jurifdidlion of magiflrates ; 

./.-'' - . . . and 
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and therefore as thegoodshad been taken in thecounty * 
oiSurry^ if the aftion had been brought in that county 
under the idea that the warrant had been iffued 
under the general authority pf magiftrates to iffuc 
warrants to feize ftolen goods, onj^roduAion of the 
warrant, and proving that it was founded on the ^ 
bum-boat ad, the PJaintiff mud have been non- 
fuited for not bringing his adion in Middlefex ; and^ 
ou the other hand, if founded on the general autho- 
rity of magiftrates, the offence having been com- 
mitted in Surry ^ he mxift have been nonfuited for 
laying the venue in Middle/ex^ which would be a cafe 
of great hardship on the Plainrff. ^ 

Lord Eldon admitted the confcquence that would 
follow, if the cafe was as Shepherd ftated, but faid, he 
would not then decide the queftion, whether the war- 
rant was illegal or jiot ; he would however afTume that 
the warrant was wholly illegal j and in order to favc the 
cxpence of anew trial, in cafe the court fhould be of 
opinion that the warrant was a juftification for the 
officers, and that a copy of it ought to have been de- 
riianded, he would direct the jury to aflefs damages fe- 
parately upon that part of the trefpafs to which the plea 
of not guilty applied, and that which was admitted, • 
with leave for the Defendant to move to fee afide 
the verdid, if a copy of the warrant ought to have 
been demanded. 

The Plaintiff's counfel was proceeding to fliew, inant^Jon 
tl>at in confequence of the goods being feized, and for*fciziVp>^ 
his having been apprehended, he had loft his bufi- pSffJc"can- 
nefs, and had been much injured. dcL^c°of"an/f;4'. 

Baylej Serjeant, for the Defendants, interriipted be*has broJ'ghc 
the witnefs, and afked if the Plaintiff had not \i:^Z"%^^ 

Hz brought Sltlotn^JS'^ 



• / 
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laedfanTwhJA ^^odght an a^ion againft Vaijk^ the perfon who had 
it di« depe.^ lodged the information before the ttiagiftrates; and i^ 
fuch adbion was not tKen depending. 

Being anfwercd in the affirmative^ hmobjeAed to 
the Plaintiff's going into evidence of this fpecial da- 
mage in an adtion againft the officers^ while he was 
fceking for redrcfs for this part of the injury againft 
another perfon. 

I Lord El DON thought it would not be proper to 
ddmit iuch evidence. 

The goods had been carried to the magiftrates 
office J and when it was difcovered that the infor- 
mation had been ill-founded, the goods were re- 
ftored, and the Plaintiff took away the fugar and 
tiailSf but refufed to take tc^^^^ the teas, as he had 
no permit to bring them back into his ftock. 
ifioo^tudiicfi Lord Ev DON (aid, it wa^ the duty of the magif- 
wriiptt|hM^ trates to have procured a permit, and to have re- 
iSfic^iS aSlrl ftorcd the goods, when they found they had ^txi 
S^tijb^o ^^^^^^ without proper caufe- His Lordfhip in his 
ISdch"i2fy^' addrefs to the jury obfcrvcd, that the officers could 
th«badt^Ith. ^^^ ^^ juftified in taking the tea and nails. If afrer 
fs^Jh^fTi^f^h ^^^ ^^^ come into the houfc, they fufpcftcd there 
Bi«gi*r»res to* wcfc Other ftolen goods in it bcfides thofc fnecificd 

procurt Uicli ^ , . ^ ' 

ptrmii, in the warrant, and went back to the magiftrates to 

^ inform them of their fufpicions, and the magiftrates 

gave them only a verbal order to feize the goods, 
fuch would noc jtiftify the officers in feizing them. 
His Lordlhip added. The warrant in the prcfent cafe 
appears to be grounded father on the old law, and 
the general jurifiiiclion of magiftrates with refpeft 
to ftolen goods^ than on tlie bum-boat ad. I will 
not, however, here decide whether it is illegal on the 
. . fecc 
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^ce of it, or not ; but for the purpofe of tkving the 
expence of a new trial, in cafe the court Ihould be 
of opinion that it is a legal one^ or that at all events 
there biiving actually been a warrant, a demand of 
it was neceifary previous to bringing the a<ftion, I 
will afllime it for theprefent, as being no juftification, 
to the officers ; and you will affefs the damages fe* 
parately on chat part of the trefpafs which is admit* 
ted, and that to which the plea of not guilty applies. 

The jury accordingly found a verdift for the 
Plaintiff for 30/. for taking the teas, nails, and cafk ; ' 
and 70U fi>r feizing the fugar, the afiault and im» 
priibnment, fubjeft to the opinion of the court on 
she latter point. 

Shepherd^ Seij.B^, Serj. andZ^w^j for the Plaintiff. 

CpckiU^ Serj. aad Baylej^, Serj. for the Defendants. 

la the next, term the Defendants moved to fet viae % boC mi 
afide the v^rdid i and a lule was granted as to the ^^ '^^* 
jol which was afcerwavds oftde abfolute : the 
ipourt being of opinion, that whether the warrant 
was legal or not, a det^and of it was neceffary^ under 
24 Geo. 11. ch. 44. 

Vide poft, Cooler et aU. v. Booih. 



A 



Dayies V, Ridge and others. 

ssuMPsiT upon an award, and for money had ''*"**•• *^ ^"^ 
and received aeainft the Defendants. aA truftees tp^wtritHw, 

^ do not make 

of a Mr. Figot^ of Fephnxt in Shrofjhire^ filSi^^i^ir* 

The Plaintiff had been a judgmeni: creditor 
for 9000/. pan of which had been paid i and it 

H3 had 
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An tdmiffion 
bjr one traflce 
iRriJl not bind 
his CO tniflees : 
«/i/«r, ivfarrc 
panics are per- 
. iboallj liable. 



had been referred to arbitration, to afccrtaio ho\^ 
much was really due upon the judgment. The arbi* 
tratprs had made an award in favour of the Plaintiff. 

Lord Eldon faid, the Plaintiff muft (hew the 
Defendant had effeds of the truft-fcftate ; fubmitting 
to arbitration did not make them p^rfonally liable. 

Mr. Riclge^ one of the truftees, had admitted, 
that he had money of the truft-eftate in' his' handst- 
and Laives for the Plaintiff, fubmitted,' that this ad- 
mifiion of one of them bound the reft. 

Lord Elpon. It would, if they were all per- 
Tonally liable ; but riot where they are only truftees.. 

MarJhaUy Serjeant, and Lawes for the Plaintiff. 

Shepherd J Serjeant, for the Defendant. 



IN THE KING'S Bi^NCtl. 
SITTINGS AFTER .TERM AT GUILDHALL. 






Where deeds re- 
fpe^liug real 
pro{jcrty have 
been drpofltpd 
as :i fecurity for 
an annuity, e,^. 
n implies an in- 
^mion in the 
party depoiiting 
them to charge 
theredJpropettyy 
apd gives the 
party with 
. whom they are 
lirpofitcd a iien 
on ihem. 



Richards v. BorretTi Efq. 

« 

\ ssuMPSiT for money had and received. 
-'^ The p^fenHanlftJMMng iii the Fleet Prifon, 
and diftrefftd for money, had applied (by means of 
one hryant^ an attorney) to the Plsiintrff, to borrow 
fomc ; the Plaintiff lent him fomfe money, and took 
from the Defendant a bond and warrant of attorney, 
to fecure an annuity. - 

Shortly after, the Defendant applied through the 
•faijac channel to the Plaintiff, to borrow more money; 

the 
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the Plaintiff required a further fecurity than a bond 
aqd warrant of attorney ; and the Defendant depo* 
fited with him the leafe of a farm in Kent, which 
be reprefented as unincumbered ; and it was endea- 
Youred to be proved, that he meant to charge this 
real property with payment of an annuity for the 
latter fum advanced ; but the Defendant's counfel 
afTerted that it was only depofited with a view to * 

fecurc the paymrat of the rent by the tenant in dif- 
charge of the annuity. 

The proof not coming up exadlly to that point. 
Lord KENVbN faid,.it had been held inequity, 
that dcpofiting all, or even part of the deeds refpeft- 
ing real property, implied an' intention of charging 
the real eftates, And gave the party a lien upon 
them ; and that as tW»'^iWS'*fflt ^equitable adlion, he 
would hold the fame doctrine. 

No menMialiOf^e firft annuity' had been re- 
giftered, nor had any deed to charge the real pro- 
perty with the fecpnd. aq^nqity been regiftered ; and 
the annuity having been in arrear, tRe prefent ac- 
tion was: brought to, reaver the confideration- 
money. . ^ , : ; 

No application hadbeen made to the court to 
let afide the firft annuity ; and Erjkine for the De- 
fendant contended, that the fecurities were only 
voidable ; and that being dill in exiftence, the pre- 
fent adtion could not be maintained. 

Lord Kenyon thought the objfeftion was well 
founded with refpedt to one annuity: the party 
ihould be called upon to complete the fecurities ; 
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and thofe for part haTiiig been eomplecsod at 
far as the party bad been called upon, ibcj muft 
be confidered as valid omtl fee afide by the court ; 
bat, widi refpeft to the other, the Defendant not 
having done, or being unable to do, tliat which he 
had andenaken; namely, to charge the real eftaie, 
the Plaintiff was entitled to recover the confidera* 
tion*nioney of that annuity. 

A vcrdift was found, by content, for the confix 
deration-money of both annuities. 

Garrow and Ija^voes for the Plaintiff. 

Erjkim and Damper £br the Defendant • 

Vide Weidel v. Lynam^ ante voL i^ 309. 



Same Avf. 



Henn;ell v^.Fairljlmb. 



A pjiity cannot A «5t^Mp&iT for work and labouf, as a ware* 



bring an a^ion .xV. 
far what has 



houfeman. 



o?Tfe'offli Pleaofthegenerariflwe,andnodceoffet-off: 
tri:^Z^^ The Defendant had brought an adion in the 
tut'^fVcTcNoff c<^^^f ^^ Comttion Pleas dgainft the prcfctic Pkintiff; 
j:;^cirrVc"^^ which ^^e htter had pleackd a fetoff, and had 
W Ihc ^^^^:^^^ohi9i\VLtdi^ytxd^\$i in confequenee. 
•:tion, he may Lofd K E K Y o N . If the pidfent dcmahd was the 

maintain an ac- * ^ *.w ..w 

lion for the fur. objcd of the fet-off ID the former aftion, the prefent 
aftion cannot be maintained ; the fubjeft of it has 
been already difpofed of. ' • 

GarrQW ior the Plaint/ff ffatcd, that that demand 
in the former adion *as 7/. xs-^ the let-off was 
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14^. tin and lint the prefent aftioa tvtto bfougjbt 

for the furplus, 
Latd KftKYON. That ccraimly may be danew 
The Defendant had paid money into court fuSci* 

entio cover the prdcMdtaMnd; and had a wrdift* 
Garrtnv and Jcrvii for the Plamciin 
Erfiun€i and Xftwri for the Defen d a nt s 



MvanAT aftd another v. Butler^ 

iL asuMFsiT for money had and recehrcd, and n^ ^ jx^ 
•^ on an acooumt ftated. liSJiUft 

Btfihie, in his opening for the Plaintiff; bid y..^,,^ 
that the aftion waa brou^t to recover the babnce j?*^,,^^ 
rfa fettldd account, which the Defendant had ad- ^[iSj^t. 
initted. SiLSfaJS^ 

The witneffes CuUng in proving a fetdedaccoont, j^jg^g^jy^ 
Erjkine waa proceeding to exanune. as to ccr* T^^^^^/^^/mA 
tain fums of money which had come to the Defend- RceWc^ to n^ 

PUuitia*f vK. 

ant'slianda; when he was interrupted by {nvy^tn, 
who objeAed : That as he had fet out widi only 
charging the Defendaht with the baUnce of a 
fettled account, he (houki confine himfelf to that. 

Erjkine contended, that though he did fet out 
with chaining the Defendant with a fpecific balance 
of money, having failed in proving that, he was not 
precluded from charging the Defendant with money 
fcrlcmgir^ to the Plaiiniff* which had com6 to his 

hands. 
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huds^ and letting him difchargd^himfelf as well ai 
lie could. 

Ijord Kekyon thought he might do (b^ ai^ ftif* 
fcrcd the caufe to proceed. . 

The caufe was afterwards refetred. 

Erjk'me and Lmves iof'x\t& PlamtifT. ' ' ' 

Garrow and '• — *^ fonthe D^bn^knt* 



jr<^. 24th. 

^^n^^hLr A iSUMPsrr bjr the PlaintifFy an uwderwriAr, 
J2^]^''2^" ^ "^^ againft the Defendant, a broker, for money 
fiS^ ^foA ^^ ^^ icdeived for pfemiupis on a policy of' in- 
"**l2br***i»w •^^*'^ ^*° '^'^^ ^P Thomus and Jkfery. 
i€ miiauinid .v .XiiC'caufe had bceii iried before, and the De^ 

vpaA.. Itt tnrdff 

.to^n^re^a^'Ett. fendant had paid 10/. into court. The Plaintiff 
dikis iwwc^it. &»binitfied. tn.a;:nodluir. and aiterwardsf tooki die 
4k«aj)«i^oiib7C: 4iioney out of oouTtv He had not moved t6 let 
-.'. ' ^fidit the nopfuit, bqt brought the prtfent aAion 

,to.recoTer the whole fum he had before claiaied, 
cxceplt tbe.to/.. ..... \ . ^ • 

It was 6bjeded : That having taken money out 
of court afber having been nonfuUed, and never 
:faaving nioved to iet that nonfoit afide, he was 
barried from bringing a new a&i6n. 

Lord Kenton faid, it was a queftion of great 
difficulty and importance ; but feemed inclined to 
think it was a bar : bis Lordihip howevijr faid, be 

would 
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•would not decide it at INtJi Prijis, but would rcfervc 
the^ point for the opinion of the court, and fuffcr 
the caiife to proceed. 

It was proved to be ufual for underwriters to put 
down upon a flip of paper the rifques they had 
taken in the courfe of the day ; and it became 
imponant, in one ftage of the caufe, to afcertain 
the time when thie rifque in the prefent cafe had 
been taken, and the defcription of the (hip ; and 
the mp was produced. 

One of the jury (which was a fpecial one) faid it 
was confidered at Llq2[^\ tlj^t the party was bound 
by that flip, though he never figned a policy ; and 
that lofles wer6 frequently fettled by pcrfons who. 
had ^aken the rifque in that manner. * .' 

Lord K^NYON faid, that however a man might 

be bou^d >n honour and good faith, which y^as 

the : ground-r work of all mercantile iranfa^iobs, , 

.he , certainly would not be bound in law by fuch 

an inflrument* If he was to inforce his claim in a 

court of ju (lice, he muft produce ^ ftamped policy^ 

A clerk of the Plaintiff's was called at a witnefs ; 

and a book cont;aining an. ^alphabetical lift of the 

rifques taken by the Plaintiff and the times whea 

.taken, was put into his hand^ : ic was in his own hand- 

.writing: and on his iaying that he did not take 

.thpfe entries from original. documents, but copied 

.th^o from entries made by the Plaintiff in a book, in ^ 

his (the Plaintiff's) own hand-writing kept by him, 

Garrtw obj^^ed to the witnefe making ufe of the 

l>0ok. 

£rjlint 
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A witnef^ 1I1.7 ErfioHt fiud, fee did iiot want to madce ufe of it 
uuiui^tmricr ' ^^ "***^^ ^*^ enirics evidence ; he only wanted ir 
■^j„i to enable the wttnefs to ftkte that a particular catry 
«nJ^*"hmi^to *^ been made at a particular time. 
J2IJ«*«^cWn. ^*^^ Kejiyok thought tl»t it might be made 

ttitf were ma^le, ^fg ^f ^^ ^^^ purpofc. 

WC Mt fn tS to V V 

mke iWh en. xjjc PlaiotifF had d vcrdia, fubjeflt to the Wt* 
Bioo of the court on the pomt relenrcd* 

Erjline^ Adam^ and Warren for the Plaindff. 
Garrwo^ Gibbs, and Manyai for the Defendant* 



r«r/Ay, Abel and another c;. Suttok* 

i«?*^of*a*'^nP^^^ ^^^ ^" aftion brought by the Waintrffs^i 
■crfhip, one of A ^s indoffccs, flgainft the Defendant as furvivine 

the perfons who ' ° ^ 

compofed the partner of one Pojmfer, upon a prominory note 
the p^ftnerihip for 685/. IT/, dated the 27th of 3ftfjr 1799, and 
cr>dabie frcori. payable in fix months after date, drawn by Mefirs. 
i»ch cxifie4 HorfonanA Co. ih favour of SuifDn and Co. an4 
&mion, or wm indoffed in the partnetfliip name of Sieitm and Co» 
Jl^JZt to the Plaintiffs. 

irtis7'!«with- The Defendant and Poynter had Carried on bufi* 
^^^u^mj ticfi iti partnerlbip, under the firm of James SuUon 
JwiiVv""*" ^"^ ^^- ^^ the 3Tft of Mayy 1799, the partner. 
^^^^i'J^" ftip had been diffolved, and notice of the dMblo- 
tton publiflied in the LonSon Gazette of the firft 
of June : and the defence was^ That the note in que(« 
tion was an accommodation one, treated after the 

diffo- 



fain. 
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^tfiblutioa of the panneKhip, though it bore dace 
before; and the parrneffhip name put on by F^yni4r 
atone^ withoutt authorky from the Defendant \ or ' 
that even if k exlfted prior to the diflbUition, it had 
noft been put into circulatioa until after. The in- 
doriement, ^* Jatnet Sutton afid Co/' was in cbe 
liand-^^riting of P^iynier ; and it appeared dearly 
that it had not been made until the 28 th of Augnjf^ 
nearly two months after the diflblution of the partner^ 
fliip J but it was ftated^ and admitted to be the cuf- 
lorn of trade, that when bills or notes had a long 
time to run, k was not ufiial i» put them into cir- 
culation untii near the time they became due^ or 
when they had about the u(ual time of difcouniable 
feairicies to run. 

law for the Plaktiffs contended^ chat where a 
partnerlbip had been diflblved, and one of the part* 
ners had authority given him to fettle and liquidate 
the pattnerfliip accounts, and due notice to that 
t&tdt was given (as in the prefcnt cafe in the (ame 
advertifement in the Gazette, which contained no- 
tice of the diflblution of the pan:nerQiip)luch partner 
,liad a right to ufe the panaerfliip tiamfe in ncgo- 
ciating bills or fccuritics which exiftcd previous 10 
thcdiflbhitioo,*antil thcaccounts were liquidated : and 
Mr. Bamewalh one of the jury (ivhich was a fpecial 
one) faid, it was very cuftomary tor one partner to ufe 
the pjtrtnerlhip' name long after it was nocorioufly 
diflblved, in negociating the partnerlhip fecurities 
for the purpofe of liquidating the partnerfliip ac- 
counts, and winding up the concern ^ and obfofved^ 

-that 
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that many bills could not be received if the part* 
nerlhip name was not upon them. 

Erjkine for the Defendant faid> the declaration 
ftated that Suiion and Co. indorfed tlie note; it 
mud therefore be (hewn that the partnerfhip exifted 
at the time the note in queflion was indorfed ; and he 
cited Dixon \. Evans ^ 6 Term Rep. 57, in fupport 
of this pofition. 

Lord Ken Y OK. If a fair bill exifted at the time 
of the partnerfhip, but is not put into circulation 
until after the diffulution, all the partners muft join 
in making it negotiable. The moment the part- 
' ner(hip ceafes, the partners become diftind perfons : 
ibeyare tenants in common of the partnerfliip pro* 
perty undifpofed of, from that period; and if they 
fend any fecurities which did belong to the partner- 
fhip into the world, after fuch diflblution, all muft. 
join in doing fo. I even doubt much, if an in- 
dorfemenc was aftually made on a bill or. rote 
before the -difTolution, but the bill or note was not 
fcnt into the world until afterwards, that fuch in- 
(Jorfement would be valid. 

GiWi mentioned Ellis v. Galindo. Dough Jpp. 20. 

In the courfe of the caufe a witnefs was called 
who had been clerk to Poynter. He was aiked if 
lie did not know that Poynter^ after the diflolution 
of the partnerfhip, had put the partnerfhip name 
on bills antedated to a tinixe previous to the diflb- 
lution. 

Law objefted to the queflion: he faid thatit 
aflumed as a fad that bills had been antedated, 
U'ithout fhewing that fuch in faft did exift. 

Lord 
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Ijord Kektok was clearly of opinion,* that the 
queflion was a legal one ; and Gith mentioned .tii« 
cafes of i<idorfements by procuration ; in which 
it was every day's praflice to aik wttnefles, if hilb 
had been indorfed by procuration, without produc<» 
ing any fuch. . 

It had been proved, that PoynUr had received 
money for fecurities belonging to the partnerfliip, 
which had beea thrown into the general fund^ and. 
had been applied in liquidauod -of 'the partnerfliip 
debts, after the difTolution ; -^ and Law^ in hit 
reply, ftated two pofitions in fnpport of the Plain* 
tiffs claim: id. That if bills exided before the 
difiblution of the partnerfliip, and one of the j>art- 
ners had authority to (ettle and liquidate the part* 
nerlhtp accounts, fuch partners had a right to put 
the partnerihip name upon fuch bills; and that a bona 
fide holder of fuch bill would have a right to refort 
to all the partners : idly, 1 hat if he put into circu* 
lation bills in the partnerihip name, upon which 
money had been raifed, which wa& applied in liqui; 
dation of the partnerihip debts, it was money had 
and received to the ufe of all the partners, and all 
would be liable. 

Lord Kenyon (after obferving that there was 
no evidence to (hew that the money raifed upon 
the bill in queflion had been fo applied) exprefled 
his moft decided diffent to both pofitions : he faid, 
it could never be allowed that any one might make 
another his deb.tor againft his will : by that means 
a man's greateft enemy, by paying his debts^ might 
J make 
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make hunfelf his creditor. The moft mifchievous 
lod diftrefBi^ conlequeiicet mt^t enfue from fuch 
• doftrioe. He had often ruled that it could not be 
done ; and he Was ftill of the iame opinion. With 
lefpeft to the other pofition» his Lordfhip (aid. 
When a man takes a partner, he-lakes htm for bet* 
tar» for worfe i he repofes confidence enough, 
and pbces himfelf fufficiently in the power of his 
{NMtner during the partnerlbip. To contend that 
this liability^ to be bbund by th^ a£b of his panner» 
extends to a time fubfequent to the diflblution, was^ 
in his mind, a moft monftrous propofition^ A man in 
tint caie could never know when he was to be at 
peace, and retired from all concerns of the partneri- 
filip,. if one partner was to have the power of 
tfndtng another long after the diflblution of the 
paitnerfhip. I am of opinion, iaid his Loidfliip, 
if a bill is fent into circyhuion after dtediflUuttdii 
of a partnerffaip, that beyond all cootroverfy^ all the 
partners muft join in the indorfetnent ; and one iiy 
pitting the partnerlbip name o^inot hind the reft. 
The jury found a verdift for the Defendant* 
Law^ Garrawy and Giks for die PlainttfL 
Erjkin$ and Gibbs for the Defendant* 



Crsgout 



A 



HILARY TERM 40 GEO. HI. II3 



Gregory v. Howard. 

ssuMPSiT on a promiflbry note. When a ctufe ii 

Plea of the general iffue as to all but 2I1 ; J-JjIJor m.^y ST 
and as to that a tender. ^^0*;,:^^ ^ 

The parties had been concerned together in the ^^re hTmw 
purchafe of a field of potatoes, and other dealings; «'»«»^^'* 
and the defence was, that all accounts between them 
had been fettled. 

The Plaintiff called a witnefs who had been an ar- 
bitrator, to fettle the accounts between the parties. 

The counfel for the Defendant objefted to the 
witnefs fpeaking as to any communications made to 
him in the cdurfe of the arbitration. 

Lord Ken YON. I have often given my opinion 
on this lubjedt. Evidence of conceffions made for 
th^urpofe of fettling matters in difpute, I (hall never 
admit; but fads admitted before^ arbitrators^ 1 always 
(hall ; I fliall, therefore, allow the arbitrator to be 
examined, and to fpeak to fuch matters of fed as 
were admitted by the parties before him. ^ 

Ermine and Jervis for the Plaintiff, 

Garrow for the Defendant. 



Vol. III. I Lacloitch 



I»4 
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J^iruary ai. 



Lacl6uch v. Towle. 



WhtffCj l)y the 
caftonl of the 
trade, i calico* 
printer is bound 
to take aoodi 
4aniage2 in 
tke priAling, the 
anere circom- 
itanceof their 
being damaged 
confers no fuch 
property in them 
on him' as to 
authorize him 
to fell theiSy 
Utitef* the 
owner has 
eh&cd that he 
Ihnuld cake 
them. 



npROVER for a quantity of muflins and calicoci.' 
•*' To prove the property in the Plaintiff, the 
evidence was, that one Davul Payne was ^ calico* 
printer j that he received the goods from Stacie and 
Macdoual for the purpofc of being printed* It ap- 
peared to be the ufage of the trade, that, when goods 
were damaged in the printing, the printer was bound 
to take them ; the goods in queftion had been da** 
maged, and were (old by Vayne to the Plaintiff, who 
proved the payment for them by a banker's check, 
and that it was cuftoniary to buy goods of this de» 
fcription from the printer. 

The Plaintiff employed a perfon of the name of 
FoXy as his agent, to difpofe of the goods : he de- 
livered the goods to the Defendant, who was a 
warehouseman, to look at, for the purpofe of pur- 
chafing them: he retained them for the right owner j 
it being fufpefted that the tranfadion by which 
F(M? became poffeffed of them was fraudulent. 

The Plaintiff's counfel firft contended, that the 
ufage being eftablilhed, the mere aft of damaging 
•the goods without leaving any election in the owner, 
conferred a property on the calico-printer. 

Lord Ken VON faid, that fuch apropofition could 
not be heard of i that it enabled the calico-printer 

by 



iilLARY TERM 4P GEO. II!. Hi 

by his own aft tp defraud the pcdbn employing him] 
that it (hould be <{peD to the eleftion of the owner 
to (ay whether he would t^ke the goods in their 
damaged ftate^ o^ not ; add that tinlefs bis ^tfTent 
was given to the printer fo difpoiing of them, any 
lale of tiiem ttiade by the l^tttei* (hc^uld be void. 

Erjkim ifor the Plaintiff then contended; That 
the Defendant's having received the goods from the 
l^laihtifF, could not defend hinifelf by fetting lip a 
right of property in another, but was bound at all 
events to delitcfr tbfem } and cited a c^te before IVlr. if t cirrief w^ 
Juftice Goulds at Maidfione^ to the following effeft : bec«rricd, he . 
A carrier had a parcel pfg^od^ delivered to hint, to g"df,*naput, 
be carried from Maidjiohe to Lomton. While the Ihc gLif u^a* 
good^ lay at his warehoafe; a p^rfdn came there, who JTihe^*''*"^*' 
(aid the goods were his; and claimed thetn frocfi the 
carrier : tHe carrier (aid, he could not deliver theni; 
but that if he was, Indemnified he Would keep them* 
and not deliver tHerS according to order. An indem- 
bity was given j and the gobds not being delivered 
According to order, the party by whom they were 
delivered to the carrier, brought an aftibfl againft the 
carrier. Mr. Jpftfce Gould would not permit himS 
to fet up any ^ueftion 6f property ode of the Plain- 
tiff; and held, that he having received them from^ 
him, wiis prQcliidfed from queftioning his thle, or 
.ihewlng a property in ihy other pcrfon. 

Lord JCfiNVdN admitted the authority of the cafe 
iited as law, btft thit it did not apply to theprefent : 
that if the property 6f th^ goods \yas proved clearly 
io belong to other perfons, who had fent thein to 
Paytu to be printed, that he Ihoutd hold it to be at 
decifive anfw^r to this adlioni 

1% ThifiV. 
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This was proved, aifd the Defendant had a vcr- 
did. 

Erjkme and Gumey for the PkintifF. 
Garrtm and Marrydtt for the Defendant. 



s^cdar- King ^. Francis. 



Where the cha. HPHis was an adion for adultery with the Plain* 

ra£ler of the 1 ./Y«f •/ 

Plaintiff or De. tlff's Wife. 



.recor7isTt-^*^ I^ pfoving that the Plaintiff and his wife had 

im^ichcd ^ ^^^^^ happily together previous to the fedudion, the 

ixamlnatbn of counfcl for the Defendant, in their crofs-examination, 

^^txlti^^tr endeavoured to impute to the Plaintiff that he had 

dtf^ThcTm!* "^^^^ ^ diffipated perion, had fold his furniture, and 

te^nd^lTtVb' ^^^^ ^^^ ^^^^ unprovided ; but this was denied by the 

conveyed, the witncffes whoAvere examined. 

party (hall not ^ 

be admitted to G/^^j Called a witntfs, to prove that the Plaintiff 

go into evidence , . . 

' of his charader. was an induftrious man, and of good charader : the 
admiflibility of this evidence was oppofed by the 
Defendant's counfel. The Plaintiff's counfel con- 
tended, that it was admiffible; as though in ge- 
neral cafes, charader was not matter of evidence, 
that in this adlion, the matters imputed to the Plain-» 
tiff went in mitigation of the damages, if not to the 
ground of the aftion ; and as the Defendant had at- 
tacked the Plaintiff's charafter in the crofs-exami- 
nation of his witncfles, he fliould be allowed the 

privilege 
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privilege of vindicating it, and refloring himldf 
to credit with the jury. 

I^rd Kenton iaid» That it was true in general, 
that at; trials at Ntfi Prius, the charaders of the parties 
on the record was not matter to be examined into by ^ 
evidence : that though the crofs-examination of the 
Plaintiff's witneffes had been direfted to impeach 
the charader and conduct of the Plaintiff, he did not 
think that that authorized him to break through the 
rule of evidence, by going into evidence of cha- 
raftcr, as that charafter flood unimpeached by the 
teftimony of the witneffes examined, who had de- 
nied the imputation intended to be conveyed. He 
was therefore of opinion, that the evidence was in* 
admifiibie. 

Verdift for the Plaintiff. 

Gibhs and TVathen for the Plaintiff. 

Er/kme and Garrow for the Defendant. 



Arding v. Flower and Blackball, 
SheriiFs of London. 



npnis was an aftion on the cafe, againft the De- Abankropt Jt 
* fendants, as the (heriffs of London^ for an acundanceV 

r x r yr the coxnmii- 

■elcape and falfe return. iioners, « » 

The fadls given in evidence were, that one Chayter ^^^^Is^. 
being indebted to the Plaintiff in a fum of 34/. \iz^TL^l^L 
fued out a bailable writ againft- him, which was de- dud^'VoTgh 
Uvered to the Defendants, the QieriflEs. ^^L^TbT^I 

" . I 3 ChayUr "^^^^^^ 
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ChayUr had become a blnkrupt in the year 1795, 
. fubfequcnt to which the Plaintiff -s debt accrqed : 
his laft examinaiion took place in January 17963 \x^ 
>vhich year, he obtained his certificate, ♦ 

In the month of OSoher 1799, a dividend was 
advertifed of his eftate; the bankrupt had been au- 
thorized to coUeA fome of the debts dup to his 
^(late 5 he received a verbal notice from the roef- 
fenger under the commiflipn to attend the meeting i 
be accordingly did attend Uie meeting pgrfuant to 
his notice, but he h^d no regular fummqns figi^ed 
fcy the commiffioners. While he was fo attending, 
he was arrefted at ^le fuit of the Plaintiff. He ap- 
pealed to the commiffioners, who intcrpofed ; and o^ 
their reprefenting to the officer that the Chancellor 
pn a petition would commit him for a contempt, hq 
permitted Chayter to go at large; and the (heriff 
bejng palled 6n for a return, returned mn in- 
yenius ; for which this aftion was brought. 

The Defendant's counfel relied, that the attend- 
anfe on the commiffioners was neceffary and ufual, 
and that jt afforded a protection from arreft. 

For the Plaintiff it was anfwered, that the ftatqte 
5 Geo. IJ, ch. 30, undec which only the bankrupt 
could claim an exemption from arreft, privileged 
him for forty-tyo cjays only, or perhaps only until 
his lafl; qxarriiBation was finilhed ; but tha^ even,"was 
be proiedled during his attendance on the commif- 
fioners, it coi}ld only be where he attended undec 
4 regular fummons Cgned by the commiffioners i 
^Uereas here his attendance was purely voluntary. 
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^ Lord Ken YON faid, t^bat the bankrupt was en- 
titled to the protedion of his perfon during his at- 
tcndaace on the commiflioners acting under his com- 
miifion ; that he confidered this protedbn as ex- 
tending to all parties, and their wknefles attending 
on courts of juftice; and as fuch he confidered com-» 
tniflioners of bankrupt. With regard to the for- 
/nality of the fummons, he thought there was np 
jground of obje<ftion on that account, inafmuch as 
the bankrupt had had notice to attend from the mef« 
fenger, and the commiffioners had adopted his aA« 

Verdift for. the Defendant. 

Mlngay and Manley for the Plaintiff. 

Garrow and Marryatt for the Defendant. 

Vide 8 Term Rep. 534, S. C. 



IN THE COMMON PLEAS. 
SITTINGS AFTER TERM AT GUILDHALL. 

/i» : ■ ■ ■' ' " 



Bedford v. M^Kowl, Fihruarytstb. 



T 



HIS was an a&ion on the ca{e, forre4uping the ^^ 



An a£^Ion on 

Pkinriff's daughter. 3S;iS^;^ 

The Plaintiff kept an inn at Colnhrook ; the fr^'Ij^T' -fy^^ 
daughter aded as bar-maid* ^^ ?**!°^ ^. 

^ , , ' * , r»w>f of lofs of 

The Plaintiff's counfel were proceeding to exa- ^r^'*^^ <>niy, but 

m 11 1 rN /• may §► into cri- 

i»me wttnefles as to the general good conduct of jhe <J«nce of the Jof* 
Plaintiff's family, what other children ihe-had, and fccurit/of'her 
how fhp w^ affcded by the injury complained of. toherfedingl^'' 
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Shepherd Serjeant, for the Defendant, objefted 

to their going into evidence of this nature : he faid, 

. the form of the adlion was for lofs of fervice ; and 

- contended, that all the evidence Ihould be confined 

to the Inquiry, how far the Plaintiff was damnified 

by the lofs of fervice. 

Lord Eldon.. The Defendant's counfel ob- 
j jeft that all evidence except that which applies to 
I lofs of fervice is inadmiffible. In point of form, 
the a6Vion only purports to give a recompenfe for 
lofs of fervice ; but we cannot (hut our eyes to the 
faft, that this is an adion brought by a parent fbr an 
injury to her child : in.fuch cafe, I am of opinion, 
that the jury may take into their confideration all 
that (he can feel from the nature of the lofs. 'They 
may look upon 'her as a parent lofing the comfort 
as well as the fervice of her daughter, in whofe 
Virtue flie can feel no confolation ; and as the parent 
of other children, whofe morals may be corrupted 
by her example. ^ 

His Lordfhip fummed up to the jury accordinglyi 
and they found a verdift for the Plaintiff, with 400/. 
damages. 

Cockell Serjeant, Bayley Serjeant, and tVigley for 
the Plaintiff. 

Shepherd zxidi Bejl Serjeants, for the Defendant. 



Cochran 
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Cochran v. Retberg ef alt. FchMu 



npnis was an aftion o{ affimpjity brought by the where tbere » 
•^ Plaintiff, who was captain of a {hip, called the o/udrn^*tha 
Dempjier^ to recover a fum of money claimed as be uffout in 
the demurrage on a cargo of goods (hipped on board kcrif* day^^i 
the Plaintiff's (hip on a voyage from the river Elbe rag^itm^ro' 

The declaration was on the bill of lading, which 
was in the ufual form, to pay the freight, &c. The 
claufe refpefting the demurrage was a memorandum 
in the margin of the bill of lading in the following 
words : — " To be difcharged in fourteen days, or 
to piy five guineas* per day demurrage." After ihc 
veffel was difcharged at the cuftom-houfe, the De- ' 
fendants paid the freight, &c. but refitted the pay- 
ment of the demurrage, on the following grounds :•— 
The (hip arrived in the river Thames^ and was 
reported on the 9th of December. If the fourteen 
da)rs were to be counted running days, the demur- 
rage .commenced on th'e 24th of December -j and the 
veffel not being cleared till the 30th, tlie Plaintiff 
had of courfe a claim for fix days demurrage : but 
it was contended that the word " days" generally, 
meant working-days, and did not include ^Snndays^ 
ox cuftom-houfe holidays. The Defendants then 
proved, that the' 21ft of Decemier (St. Thomas*$ 
day) was a holidays Chriftmas-day^ and the three 

following 
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foUowiDg ones were alio holidays; and daiiiig 
tboCc days, no goods could be landed at the cuflom- 
houfe ; but it was proved that on diofe days goods 
could be taken out of the fliip into the lighters. 

Several witnefles were examined as to the uiage 
whether the word ^< days/' in the mar]^ of the bill 
of lading;, meant running days« or working dsqrs ; 
and the eiodcnce was contradiftory as to that 
point. 

Lord Eldov. This adion is brought to reco- 
ver a fum of thirty-five guineas, which is claimed 
by the dedaratton, under a daufe in the margin of 
the bill of lading : it is part of the fpecial contnA, 
and the Plaintiff has properly declared upon it as 
fuch. As, however, there is a doubt refpe&ing its 
meaning, it is capable of being explained by the 
ufage. If no evidence had been offered, but I was 
to decide on the claufe itfelf, I (hould have been 
€^ opinion that it meant running days : if that was 
fo, — if evidence of ulage was not admiffible, and 
the parties had made fuch a cont ra&, they muft abide 
by it, even though they could not perform it ; as if 
the veffel had arrived on a holiday, and there had 
been holidays for the fourieen fubfequent days. 

As the law however (lands, ufage may be ad- 
mitted to eftablifii the meaning of the words ufed 
in the margin of the bill of lading ; whether the 
word ** days," ufed in it, means running days or 
working days. If this was the cafe of inland-trade, 
this muft mean working-days, as the law of the 
country prohibits working on fuch days as thofe 

which 
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ivhicfa formed pa)t of the fourteen days claimed by the 
Plaintiff to be allowed by the bill of lading in this 
jCafe ; but, as the queftion now (jtands, it is a matter pf 
general importance to have the opinion of a IpecLal 
jury of the city of London on the ufage of trade, 
with reipe^ to inftruments of this defcription. The 
words of the inftrumeiit are not «^ to be jandcd,'* 
but ^5 tp be taken out in fourteen days.-' She ar* 
rived on the 9th of Dec^mher ; the 1 5|:h was Sund^^ 
and the. 21 ft was an hpliday. If the days are to 
tie 4^aunted ru|ining days, it expires on the 23d 3 if 
theie two days ^d the holidays at Chriftmas are 
|o be deducted, thie goods being difcbarged on the 
^oth, it is in time. 

The queftion therefore refplves \tit\i into a quef- 
.tion of ufage ; if it is left to the conftrudion of law, 
J fbould be of opinion the Plaintiff ought to fuc* 
peed : if the faft of ufage is clearly made out, tha 
the foqrtpen days xpentipned in the bill of lading 
mean working days, that is a conftruAion which 
excludes Sundays and holidays at the cuftoiii- 
houfe I thcjre mifft be a vcrdid for the Defendant. 
* The jury found a verdid: for the Defendant. 

Beftj Serjeant, and 'Efpinajfe for the Plaintifil 

jSA^/^i^n/, Serjeant, for the Defendant. 



Akdskson 



JH CASES AT NISI PRIUS, 



Anderson v. Pitcher and Wipe» 



Ll.fTo^VIir A SS7MPS1T for mo:.-y h:d and received by the 
Sim thrpLc Defendant's wife before her m.rriagc; wiih the 

©f rendezvous, Defendant. 

tBemiift receive 

her failing in- xiic aftion was broup;ht to recover back the 

jtnKTJons at that ^ 

p<acc,orihewar. fom of 284/. which had been paid by the Plaintiflfl 

r»nty IS not con>> . ; * -^ 

fhcdwith. who had underwritten a pob'cy on the fhip Goldert 
Grove, on a voyage to the fVeJi Indies^ in confe- 
quence of the lofs of that fhip ^ and which he now 
fought to recover back, on tlie ground that he had 
paid a fum of money which he was not bound by 
kw to do, the fhip not having compHed with the 
Warranty, 

The circumftances of the cafe were thefe : — The 
infurance was effeded on the fhip at five guineas 
per cent. ** at and from Jjondon to any of the pons^ 
the JVeJi Indies^ Jamaica^ and St. Domingo excepted j. 
with leave to go to the place of rendezvous to join 
convoy, and warranted to fail with convoy for the 
voyage/* 

The Golden Grove was to have failed with the 
♦ fleet under Admiral Ghriftian. The (hips were to 
rendezvous at Spthead. The Golden Grove arrived 
there about nine o'clock in the morning of the 13th 
of November 'j but the captain was not then on board; 
he was on (hore at Port/mouth. At day-break, in 
the morning of that day, Admiral Chrtftian made 
the, fignal for failing, and got under weigh, but left 

the 
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the Trident frigate, Captain O/borttj for the Ihipl 
that did not weigh anchor with the Admiral : that 
on the X4th all the (hips then at Spiihead who ap« 
plied for them, had their failing orders ; on which 
day the captain of the Golden Gro^^ ^enquired about 
failing orders, but found they could not be granted 
to him until the (hip was in light. That the cap- 
tain of the Oolden Grove did not get on board his 
ihip until one o'clock in the day of the 15th; at 
which time the TridetU had got alfo under weigh : 
that both the Admiral's fhip and the Trident were 
fo far a*head, that the Golden Grove did not oome 
up! with them until between 1 1 and 1 2 o'clock on 
the 1 6th, when the captain went on board the Ad- 
miral's fhip, and got his failing* initrudions. She 
was loft two days after. 

The counfel for the Plaintiff contended, that the 
Ihip having been warranted to fail with convoy, 
that warranty had not been complied with, as at 
the time of her failing (he did not conftitute a part 
of the convoy, from her wanting failing inftruftions^ 
and that therefore the policy was void. 

For the Defendant, it was relied upon by his coun- 
fel, tKat though he had not failing inftrudions, it . 
proceeded not from negligen.ce, but from inability 
to come up with the convoy on the 1 5th ; but that 
fhe aftually had her failing inftruftions on board at: 
the time the lofs happened, and during all the pre- 
ceding time was under the protedlion of the convoy* 

JLord Eldon. In this cafe the Plaintiff grounds 

bis 
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his right to recover on the tfon-compliance of the 
affurcd with the Warranty. If thjs warranty h^s not 
been complied with, the Plaintiff has p&id his mo-^ 
ney by miftake; and may ffecbvcr it back. The 
important words ini the |Jolicy 4rc, " with* leave, ro 
go to the place of rendezvous arid join convoy, and 
warranted id fail frdtxt thence v*ith convoy for the 
vdyige/' 
Vtii Hibbert y. As (hc iaw ftaflds, a Ihip cannot be f^<i to (a9 
f^t'n^ *' with convoy; unlefs (he has her failing inftrudi6n's 
on board. It will be therefore heceflary; in this cafe^ 
to inqilire; ift; Had ftife iny failing inftfuftidns? 
arid, 2dly, When did (he obtain them ? 

It appestrs that the Golden Gr^ve did not obtain 
hfet infthidticfns iihtU tlie i6th* It is contended 
. by the counfel for the Defendaht, that if the capr 
tain is prevented by bad weather frbni obtaining his 
failing inftruftiohs at the time oif fkiling, that ft 
will fatisfy the policy.— I think not. He is bouncj 
to be there in time to take in his failing orders, or 
he does hot comply with the warranty. When thea 
was he bound to take in his faiHng orders ? At Spii^ 
head J \vhercf the fleet rendezvotiled; and from 
. whence it failed; If therefore ybit are of opinion 
that Spithead\fi^ t,he place of rendezvous; (he had 
hot \\ti failing inftriiftions oh board at the time of 
failing ; ind tfae law is clear that (he had not com- 
plied with the warranty : the Plaintiff is entitled^ 
to recover. 
/ The jury found for the Plaintiff 
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iB^ Serjeant,,and Pell for die PlaimifF. 
Shepherd Serjeant, and G;7^j for the Defendanti 

Vide 2 Bof. & P«//. 164 5. C. 



IN THE KING'S BENCH, 

EASTER TERM 25 GEO. IlL 



yThe cafe of the Proprietors of the Trent ^avi^ 
gation V. Wood, which was decided by the court of 
King's Bench in Eafter Term^ 25 Geo, ///• being re- 
f erred to in the cafe of Bailee v. Fifher, ante 6 7 ; and 
that of Cook t>. Field, ruled by Lord Ken yon at 
N. P. fittings before Michaelmas Term, 1788, in 
the cafe of England *v. Bourki ante 80 j and the cafe 
of Cooper v* Booth^ in that of Price v. Meflenger, 
ante 1 96, and none of them, I believe^ being in prints 
I infert them in this place. ^ 

Proprietors of the Trent Navigation 
V. Wood* 

THIS was an aftion oi ajfumpftt. 
The declaration ftated tliat the Plaintiffs, as pro- 
prietors of the Trent Navigation, undertook to carry 
the Defendant's goods from Hull to Gainjborougb : 
that in the river Humber, the veflcl, on board 
which the Defendant's goods were, funk, by driving 
againft an anchor in the river i and die gopds were, 

in 
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in confequence of the accident, confiderably da* 
maged. That the Plaintiffs repaired the damage the 
goods had fuftained, and fent them home to the 
Defendant : and the breach was, that the Defendant 
refufed to pay the money the Plaintiffs had ex* 
pended in the recovery of the goods. There was 
alfo a count in the declaration for money had and 
received, which was for freight • At the trial the 
Plaintiffs were nonfuited. 

A rule having been obtained, to fhew caufe why 
the nonfuit Ihould not be fet afide, it came, on to 
be argiied on this. 

The counfel for the Defendant being defired to 
begin, — Cozv^er contended, that the Defendant was 
not liable to pay this money ; there was no pretence 
to fay that the accident happened from the a6t of 
God; for it was exprefsly ftated and proved, that the 
accident was occafioned by the negligence of the 
perfons on board a barge in the river, in not having 
his buoy out, to mark the place where his anchor 
lay. A great deal of evidence was adduced at 
the trial to prove this ; but, as between the carriers 
and the owners of the goods, the mifconduQ: of a 
third perfon is immaterial, fince a remedy lies over 
againft the party fo offending. The Plaintiffs would 
have been liable, had the goods been totally loft; 
and therefore a fortiori (hall anfwer this damage 
themfelves. 

Bower^ on the fame fide. The queftion is, Whc^ . 
thcr the Plaintiffs as carriers, are liable for the 
damage done to the goods in queftion ? The law in 

all 
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all cafes throws the bunhen, when there is a lofs, 
upon a common carrier, even if the goods are taken 
by robbery, where it is impoffible for him to favt 
them ; and the reafon is, to prevent any collulioil 
between him and the thief. He is certainly liibl^ 
in ail cafes, except the two, of accrdents bappcwing 
by the a6k of GoJ^ or of the King's enemies. Herd 
is no pretence for cither. A damage taking pUcd 
by a natural accident that could not be* forefectti 
may be called the aft of God ; but this arofe ftom 
the mifconduft of a thir^ perfon, and cannot there-* 
fore come within the meaning of that expref* 
fion. 

Bearcrof^ for the Plaintiffs. This is a queftion 
that concerns all common carriers; they are the 
i///7^^^ of goods J and as they get a profit by thia 
undertaking, they are alfo liable toanfwer forlofles, 
if the fmalleft degree of negligence is proved ; but 
in the prefent cafe there was no poffibility of feeing 
or knowing of the anchor that did the mifchief, 
and therefore the accident happened from ah inevi^ 
table neceflity ; which, though, it may not come up 
to the precifc idea of the aft of God^ is yet fuch a 
neceflity as affords a juftification to the Plaintiffg^ 

' PJomer on the fame^fide. There is no negleft 
proved on the part of the Plaintiffs ; and as to the re- 
medyover againft a third perfon, it muft firft be deterw 
mined who arc immediately anfwerablc for the lofs, 
before it can be known who isentitled to this remedy. 
It was. in evidence at the trial, that there is confider- 
able danger in the voyage from Hull to Gainf- 
VoL. III. K * horough. 



n 



.130 CASES AT NISI PRIUS^ 

borough^ and that it is therefore uftial for the owncri 
of the goods to infure them ; and as there was no 
infurance in this cafe, but only the price of the 
freight» which has been paid into court, I contend 
that it was only a fpecial acceptance on the part of 
the PlaintifTsy and therefore that they are not liable 
for the I0& occafioned by the accident which has 
happened* It is jike a voyage to the Eqfi Indies ; 
and as there is a great rifque in all fea-voyages, 
it would be very unreaibnable to make a party 
liable generally to anfwer the lofs where he has not 
fiipulated for that purpofe. The evidence at the 
trial of an ufage to infure goods for this voyage, va- 
ries the cafe very much from that of a common car- 
rier, where there is no infurance ; therefore, as it 
appears that there was 4 fpecial acceptance in this 
cafe, the Plaintiffs afe not liable to anfwer the da- 
mages done to the goods^ 

Lord Maksfield aiked. If there was any cafe 
which made dijdindion between a land and a water- 
* carrier? And, none being mentioned, Cowperxi^ 
reply^ put a cafe of an Eqfi Indiaman in the Downs 
running down another veffel ; and faid that the 
owners of the veffel run down^ would certainly have 
an aftion againfl the other for the damage^ and 
would alfo be liable as* common carriers to their 
employers. That this accident happened in the 
river Httmbetf clearly ihfra corpus comitaius ; an4 
therefore was not a fea-voyage. A cuftom to infure 
was certainly proved ; but becaufc it is ufual> a man 

is 
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k not obliged to do it § and a Carrier will be equally 
anfwerablck If a man pleafes, he may infujc his 
goods by the Ci^er waggon } bur if he does, dill 
the waggoner muii be liable in cafe of a lofs* 

Lord Mai^sfiejud^ This is certainly a i^a« 
voyage. It is a general queflion, and no cafe has 
Isneen cited exadly in point i but it is clear that the 
Carrier is liable in all.caies^ except for accidents hap^ 
penkig by the ad of GoJ^ or by the king's enemies^ 
The ad of bod is a natural neceffity, and inevitably 
fucb, as winds, ftorms, &c. The cafe of a robbery 
is certainly Vefj ftrong, but not a natural neceflity 1 
and in this cafe there is an injuiy by a private man^ 
within the reafon of the tndance of robbery ; yet I 
think the carriers ought to be liable. There is fome 
fort of negligence here 1 foir as the buoy could not 
be feen, there (bould have been> on that account, a 
greater degree of cautidn ufed; 

0^iHes Jufticc, of the fame opinioni 
Ajhh^fi Juflice-. The general rule is* that thtS 
Carrier is liable in every inftance, except for accidents 
Happening by the ad of God^ 6i the king's enemies \ 
but anbtber rule is now attempted to be fet up ; 
which is, that the carrier ought not to be liable, where 
negligence is imputable to him) but no cafe has 
been ci^ed to prove tbis dodrine ; and I think that 
good policy and convenience require the rule to be 
adhered -to which has hitherto prevailed* It will 
baturally lead to make carriers more careful in ge-^ 
heral. If this fort of negligence were to excufe 
the canior, when he finds that an iccident has bkp'* 
pened t^ gpo^s from the mifcondud of a third per^ 
, Ki a fon^ 
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fon, he would give himfelf no farther trouble about 
the recovery of them ; nor do I think that in this cafe 
the carrier is entirely free from every imputation of 
negligence. His not feeing the buoy ought to 
have put him upon enquiring more minutely about 
^e anchor* 

Bulkr Juftice. This cafe is very different from thole 
relied upon by the Plaintiffs j two grounds have been 
made for the Plaintiffs : firft, That upon general prin- 
ciples of law they are not liable : and fecondly, That 
they are not liable, becaufe this was a fpecial ac- 
ceptance, which excluded therifques of the fea; but 
for this there is no colour at all. It was proved at the 
trial that it was ufual to infure ; but that does not 
fhew that the carrier is not liable where there is no 
infurance ? the merchant is not bound to infure, nor 
does that vary the obligation. Neither is it to be 
prefumed, that becaufe the price of infurance is low, 
this rifque is excluded when not infured : the car- 
rier knows the degree of danger, and proportions 
his premium accordingly. 

As to the general principle, there is no diftinftion 
between a land and a water-carrier. In the cafe of a 
robbery, the carrier is fubjeft to force which he can- 
not refift; yet he fhall be liable. In this cafe, I 
.think there was a degree of negligence in point of 
faft ; but the negligence in point of law was fuffi* 
cient. 
' Rule difcharged. 

• . Vide Farward v. PUfard, i Term Rep* 27. 

SITTINGS 
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SITTINGS BEFORE MfCHAfiLMAS TERM 1788. 

coram lord ken yon. 
Cook v. Field. 

'T^His was an adion for words,* m thcmfclves ac- 
■*• tionablc, with fpecial damage laid. 
The Defendant juftificd the truth of the words.' 
The Plaintiff proved no fpecial damage. 

Lord Ken Y OK obferved, that every count in. 
the declaration had 3Lfer quod, and feemed to doubt 
whether as the Plaintiff had proved no fpecial da« 
mage, evidence of the words only would fupportthc 
declaratipn fo framed i but upon its being fuggefled 
to him at the bar, that if the words were in thcm- 
felvcs adlionable, it was not neceflary to)^rove fpe- 
cial damage ; and that proving or not proving the 
per quod^ made no difference, even as to cofts. His 
Lordfliip alTented to the pofition. 

Erjktne^ for the Plaintiff, wanted to bring for- 
ward evideace as ^to converfations fubfequent to the 
time of the commencement of the aftion ; and faid, 
it was laid down in BulL JV. P. 7, that after having 
proved the words laid in the declaration, it was allow- 
able to give fuch evidence, to (hew the malicious 
intention with which they had been fpoken ^ but 
' . / K 3 Lord 
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Lord Kehtok laid, that was with the ezceptlpfT 
6f fuch words as might b^ tbcmielves the objcds of 
icparatc adions. 

The woids dated in the dedtraticoi were, for 
diargiog the PlfMntiffwith being acceflirjr'to a fe« 
IpQy i 9f\d Be^rcfofi laid it down as a principle, tbtf 
though the principal thief had previoufly been ac- 
quitted of the felony, it would be competent for the 
Defendanrin this caufe to go into evidence to prove 
his guilt } becaufe what had pafled between other 
|iarties could not afied him : and he mentioned it as 
a common cafe, that where the principal has been 
conviAed, it is neverthelefs on the trial of the ac- 
ceiTary, coippetent to the Defendant to prove the 
principal innocent. 

To bpth thefe portions Lord Ken y ok afiented ; 
and added, that where a Defendant jellifies words 
which amount to a charge of felony, and proves his 
juftification, the PUiQttff may be put upon his trial 
by that verdift, without the intervention of a grand 
* jury. 

The Plaintiff had ^ verdift with 500/. damages. 
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Cqopbr et alt. v. Booth. 

nr^His was a writ of error from the Common Pleas. 
^ It was an adion of trefpafs : the Plainiiff de- 
clared for breaking and entering his dweUing-boufe, 
burfting locks, &c. and rummaging and throwing 
about his goods. The Defendant pleaded the ge«* 
pcrsA iflue, and the jury found a fpccial verdidt, to 
the following effect ; 

That Booths the Plaintiff, in the original fuit, was 
a dealer in tea in the city of Wefimnfter ; that the 
Defendants Cooper and Cameron were officers of ex* 
eife for coHe&ing the duries on tea, &c. ; that in 
January 1783, Camion applied to the Commifiion- 
ers of exciie for a warrant to (earch the houfe of 
Booih I that the Commtflioners being fatisfied with 
fhe reaibnablenefs of his fufpicion, did grant a war« 
rant, impowering him and Cooper to enter into 
Booths houfe, and feize all run-tea which ihould be 
there found fraudulently concealed ; that the De- 
fendants did, in confequence of this warranty in the 
day-time, enter into the Plaintiff *s houfe, and broke 
open a lock, which the Plaintiff had refufed to open, 
and rummage^ his goods; but tHat they fQiw4 1^0 
jca, 

K 4 Judgment 
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Judgment had been given for the Plaintiffs in the 
Common Pleas, and a writ of error on the judgment 
having been brought^ .k came on to be argued oi^ 

Fri Jay, April z^, . , . 

1785. this day, 

fVood^ for the Plaintiffs in^errpr. The queftion . 
is, Whether the officers are juftified in what they 
have done, not having found any tea ? and it will 
turn on tjic conftru£lion of the i jih feftion of flat. 
10 Geo. I. ch. 10, which enafts,'" That in cafe 
" any officer, &c, fhall fufpeft that any tea, ko is- 
" fraudulently concealed with intent to defraud, &€• 
'< upon oath made to the comir.ifiioners of excife, 
*• fetting forth the grounds of his fyfpicion, it Ihall 
" be lawful for them, to authorize the officer to cater. 
•'* fuch houfe by day or nighty and if by night with. 
•' a peace-officer, and feizc and carry away fiic)k 
^ goods i" and gives a penalty of lool. upon thofe 
who (hall obflruft the officer's fearch. 

I coiHcndi from the words of* the aft, that the 
officers were juflifkd in this cafe, though the fearch 
was unfuccefsful : the ad meant to impower an, 
officer to fearch upon reafbnable grounds of fiifpU 
cion. It would be (Irange^ then> that an officer who 
afts upon reafonable grounds fhould be deemed % 
trefpafler, notwithflanding any fubfequent event 
may make tiiaifo^ befides, tl^ legiflature did not 
mean to in^Qwer him to proceed merely from his 
own difcretion* The comoiiffioner^t or a juflice of 
peace, as. tbe.gafe xtiay be, arp to cxercile their judgr 
.ment on the c^ufes of fufptckm alleged, and gran}: 
thQwacrant^ if(hey tliink fit; and therefora these is 
no danger in entrufting fuch a power in the hand* 

of 
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of the officer. If he dges nothing in the exerclfe of 
k which exceeds the authority given him by the 
warrant, he cannot be a tre(pafl«r ; and in this cafe 
he has not^ 

The inconveniences to the .revenue would be 
very great, if' officers were not to be juftified, though 
they find nothing in their fearch* It often happens * 
that the officer is refiiled at the beginnings and the 
goods in the mean time removed ; (b that a man 
m^ have the bed grounds of fufpidoo^ and yet may 
noc find any thing to confirm him. It is manifeftp 
from the mention of the penalty for thc^e that im-^ 
pede the officer, that the b& meant to indemni^ 
bim throughout : an adion of this fort was never 
attempted where there was a Feaibdable ground cf 
fui^cioQ it the true ground of it is^coalice^ and vexa* 
tion oa the part of the officer. I 

Lord Hale, 2. P>C 150, fays, the officer will be 
juftified in evcntu only : this is merely a didum, and 
i&unfupported by any authority^ B^fiockv.SoimdcrSm 
Biask. Rep. 912^ feems to have been determined 
upon ihis opinion of Lord Hals* 

The writ of affiftance> mentioned in. Hat, i a Car. II. 
ch. 1 9* is general, and direded to all the kiag^s fub« 
jeds, requiring theip to aid and affifl in the colledioa 
of the Ring's duties; but that k no authority in the 
prefeat cafe, for there the ofiicer ads entirely upon 
his own fuipicion, without the intervention of any 
magiftrate whatfoever. 

If an hueand cry be raifed, a maamay juftify'the 
arreft even of an innocent pes:fon. JBazvJL P. C 

77# 
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y7»ind t HaJe^ P. C 104; for the raifer of fuch 
hue and cry is anfwerable in damages to the party 
injured ; and therefore a foriiori^- the officer is juf- 
tified here, where there were ftrong grounds of 
fufpicton. 

Lord MiTVsFtELD. Bo/loci v. Saunders has not 
been acquiefcod in } there have been contrary deter- 
minations : the diftin&ion I have always taken is 
this, that to juftify under a writ of affiftance, the 
officer mud find the goods he fearches for j but a 
warrant wiU juflify without. If there appear any 
malice or undue motives in the officer, he will un* 
doubtedly be liable. 

Phmer for the Defendant in error. The verdid: 
dates, that the officer having a ground of fufpicion, 
went to the commiffioners, and obtained a warrant 1 
but it does not appear what the particular ground of 
the officer's fufpicion was. 

The aft of parliament requires that it (hould be 
let forth ; but as the officer did not date it to the 
jury at the trial, the court cannot judge whether the 
fufpicion was well founded or nor. It was iaid in 
Bofiock v. Saunders^ that if the <Actr had given in 
evidence any circumftance to prove a realbnabk 
ground of (ufpicioB, he would have been juftified. 

Buller Juftice. It has been refolved by a ma* 
jority of all the judges, that the officer is not oUig^ 
- 16 declare the grounds of his fufpicion, )eft accideott 
(hOuId happen to him. 

Plcmet. It was thought in Bqftock v. Saunders^ 
that the officer ought at the trial to produce in evi*" 
deuce the grounds of his fufpicion. 

Arguqieqt? 



TRIMITY TERM %$ GEO. lit 13$ 

/Arguments of convenience and policy ou^t to 
have as much weight on one fidt as the other. The 
fafety and peace of the trader ought to be confideredj 
and it would be monftrous to permit his hooie to be 
(eaixhcd at all hours by an officer who will not de« 
clare his i^afons for fufpedting him. The arguments 
from an andogy do not apply to the cafe, and the 
warrant is not alone fufficient to. bar this adtion. 

I contend, firft, That when a warrant is granted 
to the party immediately applying for it, it is noc 
enough as a juftification to fay that the warrant was 
granted, but it is neceflary toftate the grounds upoa 
which it was granted. 

Secondly, Whenever an authority is given by 
perfons holding a limited jurifilidion, then it is al* 
ways neceflary to juftify the aft, by ftating the par- 
ticular authority upoa which it is grounded. 

ift^ If an execution is to be executed i^infl: one 
who is party to the fuit, it is enough to (hew the 
writ $ but if againft a third peribn, it is neceflary to 
produce the judgment upon which it iflbes. There 
mud be a complete juftification, or elfe the aft will 
be a trefpafs; for an incomplete juftification is as 
«one at all ; and therefore the queftion is. Whether 
the juftification fet up in this cafe is complete ? 

Mr. fFooJ fays. Hale cites no authority for his 
opinion; but his diffttm is an authority of itfelf. He 
' lays that the officer is juftifiable if goods are found ; 
|f not, that the party who made the fuggeftion is 
punifliable^ From this it is clear that he took a dif* 
ti^ion bttweea ^c perfon executing the wanaot, 

Wd 
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and the per(bn applying for it* In the ca(e of the 
writ of nffiftance, every body is comnoanded to afEft, 
flitid therefore ought to be under rh^ fame protedio^ 
«stbe officefs thenifelves; but it has been deter- 
inin^d, that any one ading under it, is liable to tnakf 
iatis&dion in evmtu to an innocent perfon. 

Secondly, There is a diftindion between warrants 
iffued by magiilrates having a general^ and ch<^ 
who have only a limited jurifdidion. 

The commiffioners have a very exteiifi ve authority^ 
and therefore the courts have confined them very 
ilridly in the exefcife of it \ and if an officer juf^ 
tifies under the ad, he muft bring hicnfelf in every 
r4(ped under the defcription pointed out by the 
ftatute, and therefore prddactng the warrant is not 
fufficient ; he muft go into all the particukra which 
give validity to k : Nichols t^ Walker^ Cro. Car. ^94^ 
This was the caTe of a diftrefs made by' \ parifli- 
officer in a pkce that no^nfained its own poor; and 
the couTt &tdy ^< The Wjarfani will not eiceufe, be^ 
eaufe the juftioes hate but a partietilar juri(didiony 
and tfaesefore difierem fh>m the dafe of a wanraat 
iflued by virtue of a general jurifdidioft :'* " ' * ' 
¥* Boueh^j Cro. Joe 8*1 : Terrjt v* Hut^ingdm^ 
Hafdw 480, are to thd iaine c^d. Fft>m thefi^ 
cafes, I contend that the officer ivas bound to (hew 
the cau&s of \m (bipicioAi that tlie/ might appear 
jupoa the. general xflbe to be rea&>n4ble under &»^ 
*} JacA. , : ; 

Theofficdr being in this ^k thfitfirft mottf ok 
dur iMifinds, ibnds in the fituaiba .of paribus ap- 
plying 



f 
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plying qpoQ their own ground ; and is viery idiffer- 
eftt from the cafe of ox:ie not privy to the whole of 
the tcaafadion. Upon thefe reafons, I contend that ' 
the officer ought to have put in i0ue the grounds of 
his fufpicion^ as he derives hts power from a tiowted 
authority. 

Unlefs this adipn can be maintained^ no other 
can ; for an a^ion on the cafe will not lie, as the in- 
jury is immediate ; therefore the court muft now ' 
determine the broad qucftion. Whether the officer by 
force of his fuggeftionto the commiffioners* behind 
the back of the trader, is to be juftified in entenng 
his houfe at ail events? and whether he is to bewith* 
out a remedy ^ for it is clear, that if an action is liot 
to be fupported againft the officer^ it cannot be fup* 
ported at all. / 

Lord Ma n s f i e l d afked^ If any inftance was re- 
membered by the bar, where an aftion was brought 
againft the officer, no goods having been found ;-T-but 
nobody- recoUeft in g any, 

JVood in reply faid. That as to the obyedion that 
no grounds of fufpicion were ftated by the officer^ 
the a<ft never meant that this (hould be enquired into I 

by a jury; for the commiilioners are exprefsly em* .' 

powered to judge of the reafonablenefs of fuch fuf* I 

picion. I 

The arguments of convenience are aofwered by 
the ad of parliamem. Tbe legiilacure has thougfat 
fit to empower the officer to enter the houfes of 
cradefmen by day or night i and the commiilioners 
(torn, whom he is to derive his authority, are nouudf 
the judges of the cau£es of fufpicion. 

It 
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It has been objected alfo^ That the proceedihgv 
thereby the houfe becomes liable to be fearched, are 
behind the back of the! psihy i but if he was to ber 
fummonedy it is notorious that this would defeat 
the purpofes df the ftatute& 

The cafes cited do not apply. The ofEcer is in 
general juftified by his warrant, sind here there is 
fomething tantamolint to a judgment } namely, the 
judgment of the commiffioners, upon the gpoundr 
df fufpicion offered to them. In the Cafe of the 
♦rit of execution, the officer need not Ihew th(^ 
^rty the grounds upon which the writ iflu^s ; and 
this cafe is iimilar* 

In the next, With regard to the Ate, the place 
where the diftrefs was made wds extra-parochial, and 
therefore out of the limits of the jurifdi^ion of the 
officer; but that is not fo here; for thft verdift 
ftatcs, that the houfe where, &Ci was within \h% 
limits of the commiffioners of excife. 

In the third cafe, the plea was dcfedive 3 for no^ 
thing was ihewn which brought the matter wiihin 
the jurifdiAion of the magiftrate. Had the officer 
here a^Ueged gentrally divers grounds of fufpicion^ 
, there would liave beenfome analogy between the 
cafes i bat he ftates his particular grounds purfuant 
to the aA. 

In Terry v. Hunting Jon^ the commiffioners had ex* 
ceeded their jurifdidion j but that was not the cafe 
here. 

Another objeftion is, that the dfficer ought to 
Itave Hated his caufes of fufpicion, as they were tra- 
teriable, and ought to have been tried by the jury, i 

but 
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but upon the true meaning of the aft, this is not a 
queftion traverfable or triable by a jury* as the ma* 
giftrate is empowered to judge^ and to grant the 
warrant in his own difcretion. 

Here there is fomething more than the mere naked 
warrant dated ^ for it appears by the verdid to have 
been granted upon fome ground ;^ namely, the oath 
of the party applying. 

Mr. Plomer fays, that it is impofiible to bring any 
other adion than this; but if the information is 
found to be falfe or malicious, it may be the fubjed 
of an aftion upon the cafe, againft the perfon who 
quakes the fuggeilion; for it is certain, that wherever 
the authority of the law is perverted and abufed, 
an aftion of this kind is maintainable ; but nothing 
of this fort appears upon the fpecial verdid. 

The court took .time to confider; and Lord 
Mansfield defired the counfel to fee if there was 
any authority in the books for the diSlum of Lord 
Hale^ above mentioned ; and whether it had been 
ever held that an officer was liable to an adUon d[ 
irefpafs after an unfucceisful fearch. 

Upon the day after, riomer mentioned a cafe in riurfUf^ 
2 Wils. 291, &c. State Trials, 321, as fomewhat ^^^ 
in point with the di3um of Lord Hale. 

Lord Mansfield delivered the opinion of the 
court to the following efied : 

This cafe comes before the court by writ (terror 
from the Common Pleas ; the judgment there was 
tipon fpecial verdift ; and upon the fpecial verdiA 
&e cafe fippeared to be exadly the ikme with that of 
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Bqfidcky. Saunders y in Black/lone and fPilfon's Re- 
ports 5 and as upon the cafe the court of Common 
Picas in this caufe gave judgment, without hearing 
it argued, there is no occafion to date the cafe 
found by the vcrdift, becaufc it is the fame as in 
Boffock V. Saunders ; there is no difFerence as to the 
fafts of the cafes; both are truly ftated. 

The great authority of thofc who gave the opi- 
nion has made us deliberate, and turn the matter 
over and over again in our thoughts ; but after all 
the deliberation we have taken, we cannot bring our* 
felves to concur in it. 

We think the excife-officer cannot be guilty of a 
trefpafs, either as procuring or executing this war^ 
rant. If he procured or executed this warrant ma- 
liciouily or corruptly, on the ground of fuch motives, 
he would be liable to a fpecial adtion on the cafe. 

The queftion depends entirely upon an aft of 
parliament, the loth Geo. I. ch. lo. feft. 13. By that 
aft, a duty is impoled upon an officer of excife who 
itas grounds of fufpicion, to lay fuch grounds upori 
oath before a proper magiftrate defcribed in the aft^ 
namely, a commiflioner of the excife in town, and a 
juftice of peace in the country. A duty is alfo im- 
pofed upon fuch magiftrate, to exercife his judgment 
upon the grounds of fufpicion ; and if he thinks 
them fufficient, and not otherwife, he is bound to 
grant a warrant.' . 

The Judgment of the magiftrate upon an ex parte 
reprefcntatioQj warranted by oath, is decifive, as to 
the iffuing ihe warrant to fearch. The commiffion- 

crs 
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crs undoubtedly had auth6rity" m this caft : the war- 
rant is clearly legal when it is ifliicd ; the execution 
is clearly legal' when it is executed ; and it leems a 
folccifm to fay that the regular execution of a legal 
warrant can be a trefpafs, thougli a bad motive in 
doing a* legal ad, or in executing a legal procefs, 
might be aftionable, as I have before faid in refpeft 
of fuch motive. 

Two objeftions have been made : firft, That the 
event of not finding fuch g«XKl^ as are.fe^rched for, 
avoids the warrant, in refpeft of the excife-officer ; 
and he ought to be confidered as a trefpafler by re- 
lation, afting under no ainharity. 

This repeals the aft of parliament : the aft is en- 
tirely adapeted to the cafe of prohahh circumflances; 
the objeftion requires pojiihe certainty i the officer 
does not fay that he knows that goods are in the 
houfe, but that he fufpefts that they are. If a man 
by warrant is arretted for fufpicion of felony, it is 
not neceflary that he (hould be found guilty on his 
trial, in order to juftify the arreft. ' 

The writ of affiflance is not applicable here j it is. 
no warrant ; it is general, and leaves all and every 
part of the execution (rf* it to the difcretjon of the 
cuflomhoufe-officers ; and there is a pofitive claufc 
which is material in the aft of Car. II. and which 
makes the juflificarion depend upon the event of 
finding the goods, fuppofe a warrant in the cafe of 
ftolen good^, and the juftification to depend on the 
event of finding them. It is a pofitive condition to 
prevent abuses, that the prociurer fliall run the rifque 

VoL.ja L "» of 
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' of die Iccret; and it was introducc;d with a poliucal 
yicw, to prevent improper condud in the officers^ 
and not a confequcnce drawn from principles ; but 
^ we giye no opinion upoa this point : the a6t upon 

which the prefent queftion depends, was made ex* 
prefsly for tlie good of the public, that the parties 
might proceed (afcly upon reafonable grounds of 
fufpicion ; and the check agtiinft abufes is in the 
firft inl^ance the judgment of the magiftrate : for 
fuppoTe the goods a£^ualiy in the houfe when the 
information was given^ and taken out of it juft be* 
fore the warrant was executed, is it pofiible to fay that 
the excife-officer, wiihin the meaning of the aft, can 
be a trefpaflbr ? It is adding a claufe which the Ic- 
giflature purpofely avoided, with the example of 
fuch a provifion iti the iz Car. II. before their eyes. 

The fecpnd objeftion is. That if it is too much 
to fay die validity of the warraiit dc[>ends upon the 
finding of the goods or not, yet that the grounds of 
fufpicion muft be laid before, and the fufEciency of 
them made appear to the jury who are to try the 
caufc. 

This equally repeals the aft ; the excife-officer 
may be the only perfon who knows from whence his 
fufpicion arifes, and be cannot in an aftion againfi 
himftU give in evidence a reafodable fufpicion ^ rea* 
foniiblenefs of fuipkion would have fo much latitude 
to a jury^ that no aUkep would be (afe : the aft was 
made to remedy thcfe inconveniences ; the oaih of 
the officer is made; evidence of the truth of liie faft ; 
and \\\t profaj^bility of the fu(picioa duly left to the 
^ magiftrate 
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teagiftnite to judge of. If the magiftrate thinks the 
ground of fufpicton fufficient; the warrant ought to 
UTue ; if not, it ought to be refufed. 

The regulation made by the a^ is agreeable to 
the principles of juftice and policy; the officer is 
not merely a party (though interefted if the goods 
are found) but he ads as a public officer in the 
execution of his duty ; and if he adts bona fide^ he 
ought to be faved. 

This a& points out the way in which he may be 
laved \ he muft fwear to the grounds of his fufpi- 
cion, take the opinion of the magiftrates as to their 
fufficiency, and obtain a warrant to authorize the 
iearch. It is not left to the difcretion of the officer ; 
but there ^re feveral fteps which would be neceflary 
if it was requiiite^ either that tlie goods (hould 
be found, or that the officer (hould be obliged to 
produce the grounds of his fufpicion before a jury. 
Where an officer ads malajide^ the a6t will not pro* 
teft him ; he is punifhable by an aftion upon the 
cafe, and therefore we cannot help being of opinion, 
though we differ from great authority, that he is not 
a trefpaffer ; that the execution of a legal warrant Is 
not a trefpafs^ but that the party injured muft bring 
his adion upon the grounds of bad motives ; fot 
this is an adion of trefpafs, and not an adion ta 
try whether he aded from bad motives or not; 
therefore the judgment of the court of Common 
Pleas muft be reverfed. 

Judgment reverf(fd» 

By 
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By rhis dfcfcrmination the cafe of Siojhck^. SawU 
Jkfs^ ^ Wils. 434, was overruled : the authority of 
it has Cnce beea recognized^ Vide i Term Repw 
535 ; and i Bqfanq. and Pulk Rep. in C. P. |6o^ 
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AUGUED AND RULED 

AT Nisi peiiTs^ 

ftOME CIRCUIT. 

LENT ASSIZES . > - 

AT KINGSTON, 40 GEO. III. 

Benton^ ones &c. v. Gargia, ^^^^^oi^ 

hPHis was aii aftion of aflbnlpfit^ brtiught by the ^r*" «tt*«»r 
PlamtifF, who was an attorney. The declara* «g>inft « client^ 
tiQh was For woHc and labour, money paid, with SL^js for** 
the ochier common counts; to ul^ciiem^ 

The adion was brought to recover a fum of rotind« f« *** 
%i iSi*. io<?. which ^Ili!^r« 

The circumftancesofthetafe were thefe :•— The uilfe'dX*d"i» 
befendaht having been arretted at the fuic of one S!"^^^ 
^yiie in his lifetime, had been liberated oa l^i^'l^iT^ii* 
giving his warrant of attorney, payable by itiftall* ^•'*^"J[^ 
hients. ffyiic died> and in ittftallment being in »«»^e'for «*• 
arrear, ReaddnA G^^i^m^ his executors, entered up 
judgment on the warrant of attbrney, and took the 
t)efendant in execution for the Whole fum unpaid, 
lamounting to 25/. bcfideg poundage, &c% Whilcl 

Vol. III. M he 
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he was fo in cuftody, he employed the Plaintiff ii 
his attorney, to efFed his difcharge. He took out 
a fummpns before a Judge ; and by confent'an order 
was made, t that the Defendant Garcia fhould be 
difcharged out of cuftody^ on payment of the in- 
flallment then due and the cofts ; and the judgment 
to (land as a (ecurity for the future arrears. 

The order being drawn up. Read and Coplaftd's 
attorney gave him the amount of their demaind as 
follows i viz. 





£'S. 


J'. 


Inftallment — 


— I 18 


6 


Cods of judgment 


— 33 





' Ca. fa. Wirr. &c. 


— 15 





Attending fummons 


— 3 


4 



^. 5 19 10 

Garcia^ the Defendant, being ilnable to pay this 
fum, the Plaintiff, in order to liberate him from 
confinement, paid this fum for him, and he was 
accordingly difcharged j the Defendant having pre- 
vious to his difcharge, fettled the amount of the fum 
in which he was indebted to the Plaintiff, being the 
above fum of 5/. 1 9^. lo^k together with iLi is. 6J» 
cofts due to the Plaintiff, for attendances on the 
Judge, and other bufinefs done in procuring the 
Defendant's difcharge ; which fum the Defendant 
promifed to pay, together with a fum of one guinea 
as a gratuity to the officer. 

This money not being paid, the Plaintifffued out 
a writ againft the Defendant, without having de- 
livered any bill. 

A fummons. 
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A fucnmons was taken out for a particular of his 
demand 5 when he gave in the following :— 

kiady.Garcid. ^ ^ £. i. rfl 

iPaicJ inftallment and cofts to PlaiptifF^s 

attorney -^ ^^ 5 19 lo 

Cofts for jprdcuring your difcharge ^^-^ i i i 6 

Officet .ii ■ i^^. .j^ I . I o 

Poundage -^ ^ ;ii^ o 5 6 

Gratuity ^^ ^^ - bs« i i 6 

^. 9 18 10 

The Ctoiinfel For the JDeferidint cbntendeci, that 
the Plaintiff (hould be rionfuited, on the ground o!^ 
1)Q bill having been delivered $ that by the words 
of the ftatute^ 2 Geo. 11. ch. 23. fedt. 23^ ^^noattor* 
Bey can commence an adion for the recoVery of any 
ifecs, charges^ Or difburf<^mentS9 at la^ or equity^ 
tintil on* mortth after the delivery of a bill, fignedl 
asdireded by the ftatute j'* th^t thci dertiand in this 
cafe, was mon^y paid as a difburfement in a caufd 
of Reed V. Garcia^ and fb was withirt theftatute^ 
and cited PTtntef. v. Payne^ 6 Term Rep. 645. 

Fotthe Plaintiifit was contended, that this cafe 
was not within the ftatut* i that it was for money paid 
to the tiffe of the Defendant to the Plaintiff's attor- 
ney in that aftioh, and which the maftef could not 
tax, as it was a grofs fum upon which he could exelr- 
cife no difcretion ; and that the (latute only required 
the delivery of fuch bills as could be taxed. The tafe 
of Winter v. Payne^ was for drawing and engrofling 
an affidavit of dtbt, which was the commencement 
Mi mt 



ijf/ CASES AT NlSI PRlttS- 

of a caufe ; that the Defendant having fettled Ai 

account wfth the Plaintiff, and admitted the 6t* 

^ ^iij^d^ the Plaintiff might recover in the count for 

an account fta&f d V .isdt. that^ alkali ev^Q|$i iuppofin^ 

'^ ^, . . tkrpfrt fi^r b^nefs done was* Jejefted, op, iKXjwfit 

; ' \ ^ X>!ki6 bill >hftviiig been: deliizeredi; the! I'httntiff might 

t«covifr on the count for money paid^ the Defend* 

aot'siifca. - 

c Heath, Jwftice. I «am 6( opiiuon that the ob-- 
jeftiori Ihould preVailto the Plaintiff's recovering iii 
this aftion; the Plaintiff might have fplittjic? 
aftion, and fued fot the money paid to the Plaintiii's 
"life only j but he has joined it with a demand madi 
ts ah attbrney^ and that makes it neceflary^that the 
bill (hould have been delivered. If a bill had been 
deliveredj the Defendant would have had the 
tfionthtd 'Gbnfider,^ whether he would not admit 
the paVt'of'the' UeinStid for the monqr Wdvaqcedi 
rfnA'tkk thrbinr TRid-c^e of ffiniefvl Payne b 
ih point.' H6 Itow cannot IpHt his demand, as that 
Would be'multiplyihgaAibnst ahdhaving jomedtb* 
demands "arid the ddiVery 61 the bill being neccf* 
fkryfbr part of it, he muft bfe honfuiteA 

Befiy Serjeant, and Lawts for the Plaintiff* 
' • Ciirrow and Onjfoxv for the Defendantj 
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LOVELL V. SjMPSON, 

T^His was an aftion of .debt under the .ftatute 32 

G^e^. IK ch. 28, brobght by the PlaintifFto re. t^t^J^,^ 
cover from the Pefei\dant, w|;ia was a (herilTis ofE- S^SCfftcriff-* 
ccr, the amount of feveral penalties given by that ^"th«n*i^au 
fbtute, for taking more motley on an arreft than ^^^l!f^ 
is allowed by: that adip. . . • - .^iL^ffU^t 

The Plaintiff gave in evidence. That having beeq ^^""Ull ^^-^^^ 
arretted by the Defendant on a writ marked for ^""^^l^to^the 

: ^ <* ^ ^ ■ "^ * penaJtjcs, be 

bail for coo/.j he gave bail to th/s flberiff ; that the "J^y '^^^cow mk 

•^ ** . ^ , < thccountfor 

Defendant charged five guineas for the bail-rbond ™oncy haa «xu| 

- ,- . . ' received^the 

and civility money : and that*two guineas and a half wrpius ptia 

^ „ .; «> above what » 

were actually paid. ^ • . , allowed by t^# 

By the ft^t. 32 Gee^ II. ch, a8, the pfficer is al; . 
lowed to take the fum of half a guinea for the bAiL* 
]K>nd. and np more. 

^ M 3 The 



:^:. . .. <? ' ' ■; .X:; 
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The declaration contained the common moneys 
counts ic^ debt, 'i^r money had Sund rece^ed^ and 
^oney paid, as well as the counts for the penalties. 

The Plaintiff having omitted to fubpoena the 
^itnefs to the bail-bond, and ^he extortion being 
laid to have been committed in taking the money 
for the bail-bond, in all the counts for the penalties, 
;he Plaintiff was under the neceffity of abandoning 
thofe counts. His cpunfel then piopoifed to go ojx 
the count for money had and received, 

Mingay^ for the Defendant, contended, that tb^ 
J^lainiiff (hould be nonfuited, and not be permitted 
10 go into evidence pn the money-counts. That 
^he adtion having been brought for the penalties 
for the breach o{ a llatqtc, and the Plaintiff having 
failed in eflablifhing the offence, Hioukl not be al- 
'lowed to. go for the money taken by the officer, in 
the form, of money had and received j inafmuch as 
the money, Jf improperly or illegally taken, fub- 
jefted him to the penahies which the Plain^tiff had 
felled in eftablifliing. 

Lord Ren YON ruled. That the Plaintiff migh^ 
recover pn the money-counts j that it was money 
extorted from the Plaintiff, by the Defendant taking 
an advantage of his fituation, and under a claiiri 
of right, which the Plaintiff was unable to refift. 
That the claim airofe under a fettled rul;e of law, 
which entitled a party to recover back money ex- 
ported from him, which was the cafe here; and the 
circumflance of the Defendant's thereby iACurring i^ 
TCnalty, could not vary it. 
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" Verdift for the PlaintifF for the money paid; 
deducing the fum allowed by law to the De» 
fendant. 

Erjkineindi Onflow for the Plaintiif, 
^ Mingay for the Defendant, 

long y, l^ore^ Sittings after Hilary Term at QuiUhall^ Feh\ 
18, 1790* AiTumpfitby the indorfee of a bill againft ao ac- 
ceptor ; after the acceptance, the word ** date" was inferted la 
the place of ** fight ;" m which form it had origi^lly bee^ 
drawn. The acceptor being thereby difcharged, the Plaintiff* 
wanted to go on the common counts, and offered in evidence 
another bill, drawn by the fame drawer on the Defends^t, for 
the fame amount, bftt not accepted. Lord Ken yon ruled, 
that It could not be done ; nor could the Plaintiff recover at all 
againft the acceptor "(the Defendant) for be was liable only by 
virtue of the infiruipent ; which bpiog vitiated , l^is liability 
yi^ af ap en^. 



CtARKB ^t BrADSHAW aiicj J%3o*p 

COGHLAN* 

AssuMTsiT for m^my paid, laid out, and ex- where money 
" pended to the Defendants ufe. ^n^^^'ot 

Pleas,^ift, The general iffue ,• and zdly. The r.cSowiX'- 
ftatute of Umitaiions, by the Defendant Bradjhaw, SSh'inL^car.^ 
The Defendants had formerly carried on. bufineft tf^:^^^^'' 
as merchants, in Cork, in Itelandv and had be. ^^^Z^T "^ 
conie bankrupts. Wlule tkcy carried oxx trade> thie ^5^^°^ '^|^^^^ 
PlaintifF hadgiven his guarantee to Meflrs.i?aw^r>^^ 
the bankers, to fecui;;e any advances made to the De- 
fcodants in confequeQce of their intercourfe with 
M 4 Enlland. 
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Bnghnd. The bankers had made advaiicei ^ 
their ufe^ to die amounE (^ i8oc/. ; but the PlaintiflT 
bad not been called upon on bis guarantee* until 
after the banjcrupicy of the Defenda^tSi when h,e 
paid the money, and noov brought bi^ %6Uoii ag^iof^ 
them for money paid to their ufe, 

Coghliux one of the Pefeodants, let judgment 
go by de&ult ;; and the Plaiptifif relied upoii a lecte; 
written by him in the courfe of the preceding year, a^ 
containing promifes to pay, and an acknowledgment 
(u£Ficien,t to bind Bradjhaw^ the other Defendant. 

Qihh^ for the Defendant, coptended,^ that this^ 
promife was of no avail, as it was made at the tlm^ 
whea the Pefendant was a bankrupt \ and that, a| 
9II events, it could Pot bind the otl^er pefendant.' 

Erjkin^. This' was a debt contracted by the twc^ . 
Defendants while in partnerfhip, and on their joint 
account. In the cafe of Jfhil^ng y. Whitcqnib^ 
J)oug. 629, \t was held, that in an adioa on a^ join( 
note, and the ftatute of limitations pleaded, a pro- 
snife by on'e of the parties w^ fufEciea( to. t^^ko 
the note as to both, out of the^ ftatute. And ii^ ^ 
fubfequcnt ca{e of Jaci/bn y. J^akha^n^ z H^ 
Black* 340, where there was z^ promiffory note by 
twOj^ and one of them had become b^ankrupt, an4 
the holder of th? note had received a dividend on 
^ it within fix years, it was adjudged that thi^ 

(hould prevent the other maker of the note front 
availing himfelf of the ftatute of limitations. That 
what was the cafe where the deq;iand arpfe under 
an exprefs contrad, as in the cafe of notes, equally 
applied to the implied contradk, wl^erc t^e money 
was paid on account of iwo^ 

Lor4 
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Lx>rd Ken YON faid, he had fome doubts about if a xv)(»4«iii|r 

t(n€ pOlllty ailu WOtUQ rcfefVC the Cftn^A ' demand is made^ 

ThcPhtntiflT's coonfcl then faid, they had other ^SlaJdh^^ 
evidence of an acl;now!edgment by the Defendant Jh'?SoSly*'hli 
-SraJJ&awhimkK; and called up a witn^fs, who was STikoww^ 
clerk to the attoraey for t!ie PlainiiflT. He proved, 3;^;,' a^d''L^ 
that on the Defendant's (Bradfiaw) being arreiled, ^*^^ 
in a converfatipn with him on the fubjeft of the 
arreft, Brad/haw faid, that the Plaintiff had pai4 
n:ioney for him t^^^Ive or thirteen years ago, but that 
he had fince become ^ bankmpt, by which he was 
(Jifcharged, as well as bylaw, from the length of 
f ime fipce the debt had accrued. 

Gihhs. contended? that this evidence was not fijf- 
licient (o charge the Defendant ; that it was againft 
$hc fenfe and fpirit of the ftatuie that it fhould be 
fo : that the glea of the ftatute of limitations itfclf, 
admitted the exiftence of the debt, but claimed a 
(lifchargc by reafon of the ftatute ; and that it 
would be depriving the party of the^ protection of 
the ftatute, if thp claim of that proteftion fhould 
l>e conftrued intq ^n admiilion of the debt, and be 
fufEcientto chargp |^im. 

Lord Kenyon^ faid, he was not now to put a. 
ponftruAion on the ilatqte oi limitations for the firft 
time. It had been decided that any acknowledge* 
pient of the debt was fufficient to take the cafe out 
pf the ftatute ; and he was bound to hold it fo. 

The Plaintiff had a verdia. 

Erjkine^ Garrow^ and Marry at for the Plaintiff. 

Q^hf Perchal^ aqd Bwuckrh for the Defendant. 

SITTINGS 
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SITTINGS AFTER TERM AT GUILDHALL. 

jwrnfifk. Dennis v.' Morric£. 

Kothing fhaii 'pHis was an aftion of affumpfit, to recover the 
thcwant^Vao. . amount of a bill of exchange drawn by the 
drawer of tbe Defendant MorricSf on «S/tf r^/^/ and Co. in favour 
Tm^^^t^ ^ of Barhier Bobhier and Co. and indorfed to tbQ 

chaspgCy but the pi ' ,.*ir 

3^'^Ja!^f°i^ The Defendant was a foreigner : he had no notice 

*wc'i hands; of thc non-paymcnt by the acceptors ; but being 

^^^c'^th^"' alked to pay the bill, he faid, " I am not acquainted 

Jj^^^*:^^^*' with your laws ; if 1 am bound to pay it, I will,'* . 

«K>m^e want Gibhsy for the Plaintiff. The money was in the 

hands of StarJet and Co. at the time of the. demand 

made on the Defendant ^ the Plaintiff ml^ht have 

had it from them at any time. The principle yppQ 

which notice has been held tQ be neceflary to.be 

given to the drawer, is, th^ he may receive a pre-^ 

judice from the want of notice, as he might take 

his ?ffeds out of the hands of tlie drawee ; if there* 

fore I can Ibew that no prejudice whatever arof^ 

to the drawer from the want of notice, that (hall 

^ifpenfq with the neceflTity of it. If the Plaintiff is 

not allowed to go into this kind, of evidence, the 

drawer muil hold the money received from the 

payee, as the confideration of the bill, without the 

pp^tbility o( its ^ver being^ recpyer^d^^ 
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Lord Ken YON. I cannot hold the law to be fo» 
The only cafe in which notice is difpenfed with, is 
where there are no effefts of the drawer in the drawee*s 
hands. This would be extending the rule ftill further 
than ever has been done, and opening new fources of 
litigation, in inveftigating, whether in fadt the 
drawer did receive a prejudice from the want of 
notice, or not. 

. The evidence was therefore rejcfted, and the 
PlairitifFwas nonfuited. 

Gibhs and Eaft for the Plaintiff. 

JjU'w and ^atn for the Defendant* 



Cole, Executor of Cole, v. Saxby* 

Assumpsit for money paid by the teftator to if iheWtWititf 
Defendant's ufe, with the ufual money-counts. t«ncy, replies « 

Pleas,— 1 ft, Non-aflumpfit; 2d^ Infancy; z^jl^t^mtp. 
The ftatute of limitations j viz. That the Defend- uou^^nt^ 
ant did not undertake or promife within fix years ISc^'pLty a 
before the commencement of this aftion. pontiff muft 

Iffue was joined on the firft plea : to the fecond, JJ^fendan"^ 
there was a replication that the Defendant had made ^lt^}^c\^^im 
a new promife after his coming of full age : and to f jJutT^f^^ 
the third, the Plaintiff replied. That the teftator, ^JS',,^^ 
in his life-time, fued out a writ for the lame caufc «fi«*««j« «i 

' the world. 

of adion, and foon after died: and that the 
Plaintiff, as his executor, within a reafonable time 
after his death, fued out the writ upon which the 
Drcf^nt a&ion was founded ; and that though the 

P?(eadar\t 
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Defendant did not promife within fix years hefer« 
the commencement of this fqit, yet that he did prq^ 
mife within fix years before the commencement of 
the teftator*s adion. 

Rejoinder— rThat the teftator's writ was not fuecj 
cut as it purported (that is, on the laft day of Trinity 
Terin laft paft) but on the lith day of Offo^ei^il^^ 
that the Defendant did hof undertake . oir promifi;i 
vithin fix years before the I2ih of Odoh^r. 

Surrejolnder-T-That the" Defenda«\t did un^cr* 
take within fix years before the 12th. of October. 

Upon which iflue was j[oi9ed. 

The Fefendant Saxhy and the t?ftator, had beci^ 
joined in .4 bQ(id for iecuring v^ aiVQuity tp. one 
Duckett., 

Under this boi\d the teflator had paid the" whok> 
amount y and the prefent a6l;ion was brought to re^ 
cover the znoiety of the money fo pdid* 

To pTQv? the Replication ta the fecoiid plea, thai 
the DefcndJrtt , had p?6aiifed to pay ifrer attainingv 
fuljage, the f^laintifF called a» witnefs^ whaftated: 
that he had called on the Defeudant^ r^^^ftihg the 
money paid by the Plaintiigrs tcft^Oir, oa account 
of the bond, Iq the courfe of cohver^tipn, that the 
Defendant faid, he had h?^d very heavy lofles.iii tradej^ 
but that he would pay his p^t when^hc was able. 

Lord Kentok. This is not at\ ^bjEblufe pro-^. 

mife to pay ; it is, •* when he is ablc.*^ \ remem* 

ber a cafe b^ore Lord Maksfielb, in Stafford^. 

^ Ihire^ 4n which he was of opinion, that it was in^ 

cumbent on the Plaintiff to (hew that the Defendant 

wai 
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Was of ability to pay at the rime of the a&ion 
brought.. •——-'•-'- 

/> tie .PlaifftiflF^s counfcl then called awitn^to whefctht ^ 
pr0Vc to' thaf ^effea/ %llici.'JE)deodam^6 ..counlel kas beta paid 

* r - 'V \'. * *' V' * *i •' "1" ' t ' by one obligor, 

Crols-examined hicn as tq iu)s^ particular know- «Ddhebrin^ 
ledge of the DeTgl^aht^S' cirfh^^i^^ist^ i whether ' ws'^oWiger 
hf.knew thd'ftatc' of fiii ^ej^fs^^ ^pw' he was oucr^ri"^'^^^^ 
tircumftatic<\ '/ ^ e-.i/. ' [:^^!l\^ 

' . LordKEXYOK-fiidi k. wasi^nec lleceflary toean StJ/theSmr 
^flAe- further than his oftferifiUe appearance and ^XlTtSnini 
fescircVitJftdfices, asthdiy'were *Opeir to-the obfcr-' ftfao '^'^ 
Vation of the world ; that if appearances were 
that hfe Was pf fufficfeiit fubftance and ability, he 
ihould hold it fufficient to fatisfythe promife. 

The Plaintiff did give fuch evidence, andfatif* 
fied his Lordfliip, who held it to be fufficient. 

Lord Kenyqn then addreffing himfelf to the 
Defendant's counfeU faid, that the pleadings had 
gone to a confiderable length, and as the Plaintitf 
had made out {uch a cafe as entitled him to recover^ 
it^might be unneceffary to obferve on itj but that 
he had confiderablfe doubts whether the ftatute of 
limitations attached on ;he cafe^ X-he d^^i^aadatofe 
Under a deed; and thete^l^ b^an.,a^x^ in which 
j0L very confiderable law-Jiuthorlty had been of 
Opinion^ that fuch a debt was entkled to the &me 
^imitation as the deed itfelf. 

The PlaintifFhld ^ wtdi^t^ . . , 

GiBh 
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GfhBs and Cowley for the Plaintifn 
JSrfiine and Madocks for the Defendant. 

Vide B^sford V. Saundersy % Hen. Black. 1164 
Cowellv. EdwardSy Bof. and PuD. 268. 

Bnt wbi(re an adion is brought for TSv-f againft two De-^ 
feodants, and the whole of the damages are levied againft 
one; it was decided in thiscafey that the party who had,fd 
paid the whole of the damigesy could not call on the othef* 
. Defendant in, an action fot money paid to his ufe. The cafes 
of contribution are confined to joint demands arifing on coa* 
ta&ju MtrryvHatbcr v* Kixtn^ S Term Rep. 186* 
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CASES, 

ARfeUiED AND RULED 

AT. NISI PRIUS, 

EASTER TERM, 30 GEO. IIL 



IN IHE COMMON PLEAS, 
FIRST SITTING IN TERM. 



Male v. Roberts- ^^^ ,^,^^ 

A ssuMPSiT for .money paid, laid out, and ex- when the cwfe 
pended, to the ufe of the Defendant ; money |n scotuna, and 
lent and advanced, with the other common money- the i2feSd?nt 

muft (hew that 
counts. infancy is a 

Plea of the general iflue. Ihf ^ctoa"" ^by 

The cafe, as opened by the Plaintiff's counfel,was, ITl^f^nl^ 
that the Plaintiff' and the Defendant were performers ^ ^*'"*^ 
at the Royal Circus. While the company were 
performing at Edinburgh^ in Scoilandy the Defend- 
ant had become indebted to one Cochhum^ for 
liquors of different lorts, with which Cockburn had 
furniflied him; not having difcharged the debt, 
and it being fufpeded that the Defendant was about 
to leave Scotland^ Cockburn arretted him, by what 
is there termed a Writ of Fuge : the objeifk of which 
is to prevent the debtor from abfconding. 

The 
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The Defendant being then unable to pay the 
imonejry the Flainciff paid it for him ) and he was 
liberated. The prefeiit action Was brought to re* 
tover the mon&y Co paid, as money paid to his ufe. 

The defence relied .upon wa's^ that the Defend* 
ant was an in&nt when the money wdi fd^advanced. 

Lofd ELdok* It appears from the evidence ih 
this canfe, that the baife of aAioh aroTe ki Scoi^ 
iand 5 the fcohtraft muft be thetefore gbverhed by ^ 
^the laws of that country wher& the contrad arifd* 
"Would infancy be a good defcnte by the law of 
Scothndj had the adion been commenced there > 

Befi^ Serjeanti for the Defendant, contended, that 
the contraift was to be goVierned by the law^ of Eng" 
iand\ in which cafe the Plaintiff* could recover fo^ 
, hecefiaries Only. That at all events it/ flibuld not 
be preflimed that the la\Vs were different ; and as it 
appeared that the debt did not accrue for nccef* 
faries, the Plaintiff* coUld neither recover on tb^ 
tounts For iiioney paid, ot for nloney lent to atl 
ihfant. 

Lord Elpon. What the law ofiS^^z/iWir/iswitH 
relpedt to the fight of recovering againft an ihfant 
for neceflaries, I cannot fay i but if the law of 
Scotland is^ thatfuch a ct>nira6t as the prefent could 
hot be enforced againfl: ah infant, that fliould hav(i 
been given in evidence \ and I hold thyfdlf not 
warranted in faying tliat fuch a^conttaft is void by 
the law oi Scotland^ becaufe it is. void by the law 
of England. The law of the country, whefe thd 
Contract arofe, mud govern the contraft ; and whaf 
that law is, fhould be given in evidence to me as 
2, a fad. 
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u fa A. No fuch evidence has been giveft ; incj t 
cannot take the faft X)f what that law is^ without 
evidence. 

The Plaintiff felled in proving hi^ cafe, and waft 
jfitonfuited. 

Cockelly Serjt. and - — — — for the PiaihtifF. 

Be^, Sctjeanti for the Defendant. ' ^ 



^ 



SITTINGS AF'I ER TERM 

At WESTMINSTER, 

IN THE COMMON PLEAS. 



LfEIGH V. WeBB; Ji.#4/^. 

/jj^His was an adion of malicious {Jrofe'ciitiori. In tn aaion' fof 
The firft count of the declaration ftated, tnat fe^donrin ^"^ 
the Defendant having fufpefted .that the Plaintiff piiimiffcharget 
had felonioiifly ftolert fome cafks, his property, liad wi^h haWn|lL. 
procured him to be imprifoned^ under a warrant ob- trimc'of^fdo^^ 
tained undet fiich charge, without any- probable w^icrhTwfs 
tanfe, there were ttiree other counts in the de- ^*p;,^^^^^^^^ 
ciaratipn ; in all of which it was charged, that the l,tUfthTK° 
Defendant impofed on him the crime of felony, ^',^^^; ^^'^"fg^^^^^ 
and caufed him to be imprifoned, &c. though the w*c» 

, ^ , . * ' rant was to 

Plea of Not Guilty. if!* F]i* 

The Plaintiff was a publican, aiid dealt with the felony, the cyU 

b. . , . deoce docs not 

efehdant as his brewer; the caiks in qiieftion had fupfwit Ac d<?- 

I ^ ■ . • . ^ daratioR, aiict , , 

been lent into the Plamtifrs houfe with ale ; and the plaintiff ihiu 

t 1 i • • 1 r t_ ^* nottfuitcd; 

when tliey became empty, they had been lent to the 
Yoi.nU . N houfe 
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houfe of a pcrfon of the name of Lijer. ThS 
Defendant having obtained a fearch^warranc^ oti 
the fuggeflion of his cafks having been flolen, hd 
found them in Lifter^ poffeflion, and then procured 
a warrant from Bavu-Jireet^ under which be took 
the Plaintiff into cuftody. He was brought before 
the Juftice there, who committed him for further 
examinationi from Saturday till the Monday fol-^ 
lowing* 

The Plaint iff called the clerk of the public 
office in Bow-fireet^ who produced the informatiort 
which contained the above ftatement of fafts : hut 
the information contained no diredb charge of 
fj^lony in terms againft the Plaintiff j but the war- 
rant which the magiflrates had ifTued, grounded on 
that charge, and under which the Plaintiflf had been 
apprehended and committed for further examina- 
tion, Was *' on fufpicion of having felonioufly taketi 
and having in his poffeffion cafks^ the property of' 
the JDefendant.** 
If a ptrty make* Lofd £LDdN. Upon thiS eVidencCj I am of 
b<f^''a^*^flice opinion that the Plaintiff mufl be called* The 
tte^ilftkrcmi. PlamtifF in every count of his declaration, except 
toTilaonyT^'aJS thc firft, complains that the Defendant impofed thcf 
^i a^crtSfn^y crimc of fclony on him ; and that count varies from 
^rtj! wiS^ the information. Docs the evidence correfpond with 
SndThVfSrdo ^^^ c^^c ^^^ Plaintiff, has put upon this Tecord i 
Botamottntto^ There is no charge of felony contained in the infoN 
ti^nforama. niatiou x it contalns a flate of faft^ cefttfinly not 
lion will lie amoUntihg to felony, but for which ati iidion of 

•firamft the party t> ^ » 

wKomadeehe trover could be rnaintained* * The Defendant having 

loft his property^ ftates the h&i to the magiltrate i 

• upon 



Vij^dih which he is to form his judgment, if tiid 
^igheft criminal Judge of the land Was, by njiftakc 
>of judgrtient, to conceive that t6 be felony \Vhich 
•did not amount t6 that oiftence, and to commit the 
party rdoiplained ag^iinft, would that tubjeft the 
^arty cdrhplaining to an aftion of this fort? lam 
t>f opifildn it ought not>, and that the PfetintifF muft 
be hdnfuited. 
Nonfnit. 
^ 'Cockellj Sei]t, SAepherrdy Serjt. a'hd B^ irr-ow, ft* 
"the Plaintiff. 

"bailey and Befij Serjts, for the Defendant. 



ASSUMPSIT to recover the amount of an attofnwV^«^ *» •^ 
^ torney has m- 

billj f o'r bufinefs done by the teftator ih hh life- g«i«iy ^' 

™C. figned, he mijr 

the attbthey had, fomft time previous to his f^'of ^i"* 
dealliv delivered a regular bill to the Defendant • no Si»" c*^^^^^ 
feotic'd had been givdn to ptoduce • it ; but the J^^if^'^^'^pJi^! 
t^laintiff proved that a bill had been fo delivered^ JckVu hbf* 
%nd offered a xropy of it in evidence. 

tieywdodj Serjt; for the Defendant^ contended^ 
that this could not b6 done : that there was no 
tnbre fettled jidint at Ntfi PriuSy than that a copy 
tanndt be given in evidence, unlefs there has been 
hotice td producfe the otiginal. 

It was anfwered by Shepherdy Seijt. for the 

i*laintiff> that the paper biieired was not a copy of 

the. bill delivered^ but itfelf an original 3 both it 

N % andi 
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' and that delivered to the Defendant, being tfafl- 

fcripts from the attorney's books. That in the cafe 
of notices to quit, it was the conftant prafticc to 
give in evidence a copyof the notice to quit, ferved 
on the Defendant, without giving any notice to 
produce the original* 

Lord El DON faid, that he was of opinion thci 
paper offered in evidence was admiflible, though 
no notice had been gi/en to produce that de- 
livered to the Defendant, as he confidered both a9 
originals. 

Verdia for the Pla'rmiff. 

Shepherd^ Serjeant, and Marryati for the Plaintiff* 

Heyv:oody Serjeant, for the Defendant* 

Vide Jory v. Orchard^ i Bof. and Pull. 39* 



Holland v. Hopkins. 

i? Plaintiff adi- TpH I s Was an adion of affumplir, for goods fold 

■versa particu- •*• , , ,. i - i i 

ferof his de- and delivered, with the common money-counts. 

TudV's order, The Defendant took out a fummons for aparticu- 
tn/dc!iVercd\o lar of the f laintiff*s demand, and the following was 

the Defendant/' 

he cannot go glVen m J 

jnto evidence of « *f ii t 

a demand for HoUnrtd V, HopkinS. 

goods of thc^ ♦ i-r^* * rt . . , , ' . 

Plaintiff fent td " This action IS brought to recoter /. 

as agent for the , " being fo much money due and owing on an 

for whicVhe " account fettled and balanced for horfes, the 

♦aiue^and^rc- *" ** property of die Plaintiff, fold and delivered 

trmoL"haV* ^^ before the iiihday oiSeptmhry 1797. ^* 
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** And a further fum of /• for horfes 
** fold and delivered by the Plaintiff and his 
** fervants to the Defendant, on or about the 
** 1 1 ih day o( Sep fembety I J gy. £• *^ 

The Defendant paid money into court, fufficient 
to cover the demand on the account dated. 

The Plaintiff gave in evidence the fending of 
fcveral horfes from the country to the Defendant's 
yard ; where they were fold by the Defendant, as 
his agent. About the nth of Septemhrj 1797, 
they balanced their accounts, and the Defendant's 
was then found in arrear, in a (um of money equal 
to that which the Defendant; paid into court. 

After the account had been fo fettled, on the nth 
oi Septenihery the Plaintiff fent other horfes to the 
Defendant, who fqld ihem as before, and received 
the money. This conftituted the fecond article in 
the bill of particulars, which the Plaintiff fought to » 

recover.. 

It was contended by the Defendant's counfel, that 
the Plaintiflf could not recover on this evidence, 
within the particular as delivered in by him : that 
the demand to which the PlaimifPs evidence ap* 
plied, was for money had and received, being the 
price of the horfes fold by the Defendant for the 
Plaintiff, and the price of which he had received : 
whereas the particular was not for money had and 
received, but for goods fold to the Defendant by 
the Plaintiff; whereas no fuch tranfaO:ioxi had ever 
taken place. 

The PlaintifTs counfel contended^ that the only 
ufe of the particular being to apprize the Defendant 

N 3^ of 
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of the QAtiire of the FlaintifTs demand^-r^that the 
iame degree of accu)i;acy was not nequired lq. it a^ 
in pleading. That here the demand did arife fronii 
the fale of borfes, and was therefoi:e a Efficient inr 
timation to the Defendant for what the P>Uintiff* 
pieant to go i but that, at all events, the iW)ney, 
being paid into court generally,, tbey would apply- 
that money to the fecond article of the partiQulairj^ 
and go on the account dated for the balance. 

Lord BJldon feid, he wasof opinio^, that unde^ 
the particular, the Plaintiff could not recover : that 
the ufe of the particular was to apprize the P^fend^ 
^nt for whatdecnaod the Pkinti^ meant to go, that 
te might dircft his propf accoidingly^ and not b^ 
taken by furprize at the trial ; and that the Plaintiff 
ihould not miflead the Defendant, by giving in on^ 
thing as his demand, under a Judge's order, and 
ftarting another at the trial. That it was^viden? 
here that the Plaintiff could only lecaver (after 
taking the money out of court) on the count for 
money had and received : but was ;he Defendant- 
apprized of that by the particular? Certainly not* 
He was told, th^ demand was for horfes fold anc^ 
delivered by the Plaintiff and his ferva^ts ^^o tl\c 
Pefendant, this was a demand oi^ a fale to the De« 
fendant bimfelfj it was a different contraft, and| 
tended to take the p^feftdantby furprize. In thai 
point of vievsf, he thought ihe Plaintiff ought not tQ 
be allowed to go. inta.any evidence of it. 

With refpeia to the Plaintjff's right to app^y the 
money paid into court to the count for horfes fol4 
and delivered, and to go nqw for ?l^e tjalance of the 

affoun% 
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HCCOUDtftated, his Lord(hip added, I think he cannot 
now do fo, as he has given no evidence whatever of 
any horfes fold hy him to the Defendant ; his evidence 
has only gone to the count for the account dated ; 
and I ftall therefore hold, that it is upon that count 
only to which the money paid into court can be ap« 
plied. 

The Plaintiff was therefore nonfuited. 

Cociell a.nd SiepAerdy Serjis. and — — for the 
Plaintiff. 

Be/l and Bailey ^ Serjts* for the Defendant. 

Vide 2 Bg/Tand PuU. 243. S. C. 

SITTINGS AFTER TERM 

AT GUILDHALL, 

IN THE COMMON PLEAS- 



Park v. MbarsJ 

Y^is was an aftion of debt on bondt ^J^ SSi"'^*^ 

Plea of Nm efija^tm. ^^ci^^\f{J^' 

To prove the execution of it, the Plaintiff called ^*/|-^.Ji^^j/^ 
the fubfcribing witnefs, a Mr. Heam. 5°"** • •? ^t^"^" 

• ° / , , iicient if, i(tcr 

He proved, that being in Ireland at the time the *»« »»«« fign«<* 
bond bore date, and where u appeared to be exe* ^he witnefs is 

. reqneftcd to put 

cuted, he was called into the May oralty-ioti/e^ in Ms name to k, 

r* tT rr%t i m i • • • i • in the prcfcncfi 

iJtmm. That while he was waiting in the anti- oftheobiigor, 
chamber, an attorney of his acquaintance came out, ftated thtt the 
with the Defendant on his arm, and aiked him to merit ;'aod1ir 
fign thofc papers for his friend Mtars. The bond hfs nTmc^olt, 

NA U^A he « a good 

4 ] naa witnefstopror* 

the cxecwuon. 
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|ad in hdi been executed by the Defendant Meart^ 
in an adjoining room, and fubfcribed there by an- 
other attcfting witnefs; but he was perfedly ac-. 
quainted with the hand^.writing of Mears, recog^ 
nized his fignature, and fgbfcribed his name to the 
bond z$ a witnefs in Mearsh prefence. 

It was alfo proved, that the Defendant had, at a 
fubfequent tinae,^ adoiitted his execution of the 
boxid; 

Bailey^ Scrjt, for the Defendant, contended,i 
^hat thi$ ^a$. infufficienl evidence ta prove the iifue, 
that it was the Pefendant's deed. .He contenided, 
that in all cafes of bonds, the fubfcribing witnefs- 
muft neceflarily be called;, to prove the adual exe- 
cution of the bond by the obligor ;• that in this cafe 
the witnefs had not feen the obHgor do any aft of 
execution ; that if it was executed in the Adjoining 
ropiTif and there fubfcribed by the other witnefa, 
the execution was complete, and Hearn^ the witnefs, 
' - putting his nam^. to it aftjeiwajds, cpuld not make, 
him a fubfcribing witnefs. That as to the fubfequent 
acknowledgment of the obHgor, that was not fuffi-. 
^ient evidence upon this iiTue ; and had fo been 
decid^ed. 

Vaughariy Seijt. contended, that the whcle was 
one tranfaftioD, which took place at the time of 
the executi<?n of the deed. That" it was not nc- 
ceflary for the fubfcribing witnefs to fee the obligor 
aftuafty fign a,nd feal the deed at the time; that, 
an acknowledgment, at the time when the deed was 
executed, and the witnefs called upon to fign his. 
jpame, was fufiicient \ and had ib been held. 

Loxdi 
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Lord Eldon faid, he had doubts whether h was 
lidpiiffible and fufEcient evidence of the execution of 
the deed -, but that, at all events, he thought it fuf- 
ficient- evidence to go to the jqry when. cQupIed 
\vith the Defendant's admiffion. 

The jury found for the Plaintiff. 

Vaughartj Serjeant, and Park for thq PlaintilT. 

Bailejf^ Serjeant, for the Defendant. 

In the next Term, Bailey, Sent, moved for a Bof.«i4Wlu 
rule Niji to enter a nonfuit j but the court held the 
evidence of the execution fufficicnt, confidering the 
^'hole as one tranfaftion. 

Lex V. BallarJ^ et alt. Sittings after Hilary Term, 30 GeoAlS^ 
^tGuiMak . 

Debt on bond. One Defendant let judgment go by default ; 
JBaI(atJ, the other Defendant, pleaded Non eftfa^um^ 

There were two witncfles to the bond. 

They were called ;; but neither of them fav it executed by the 
Defendant BaUard^ 

The Defendant's counfel contended, that they were entitled 
to uoofuit the Plaintiff, as thiere was no proof of the cxec^tion 
by the fubfcribing witneffes. 

Per Lord I^en yow. Tlj^e fubfcribing lyitnefs to ajpipnd muil 
be called to prove it; i( they difavow having fcen it executed,^ 
other perions who i[a|w it executed* or can prove the party*i 
hand-writing, may be called So if the fubfcribing witneiTea 
prove contrary to what their atteilation purport, namely, tha( 
^he p^rty did not execute it, it is open to. the party to eflabliQv 
the indrument by other evidence. This w^ done in the cafp^ 
of y^/Z/^f '8 will, 

^ In the principal cafe, the Plaintiff proved the haad-writing of 
Mallard \ ^nd (hat he bad been beard to lay, that he had done 
^, and was afraid he would be obliged to pay it. 

{.ord K£iii(oif held this to be fi^ci^^nt i an<) the Pbiotlff hajl 



i 
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WitAh&^iiyi.Plutmh. Dcug. 216. 

Lasng V, Raim. 2 Buf, and FuU. 8 j. 

GreUier v. Neakf Peahe N. P. Caf. {46. To prove a partner « 
fliip'deedy the Plaintiffs counfel called the fubfcribing witnefs 1 
ihe faidy She did not fee the deed executed, but that N^ak^ tbp 
Defendant, brought it to her, and defired her to put her name 
to it as a fubfcribing witneft; which ibe did. This was held 
f o be fuflkient evidence of the e^^eCution by Neak* 

I Effin. N.P. Cafes, Powell y. Blackeif^ 97. 



\ SUBLET V. Ahbouin, Exccutor of 

West, deceafed. 

wiieietpcribB HThis was an aftion of debt, brought againft the 

irekndTuodw^ Defendant, as the executor of Henry fVefi dc- 

th^cjeui^of ccafed, to recover the amount of two penalties under 

c£*4«S wS«iy the Habeas Corpus aft, 

^^ImIq' ffyf the deceafed, in his life-time, had been the 

?2t b^gh. keeper of the Poultry Compter, 

Se iamit By the Hakeas Corpm ad, 3 1 Car. IL ch. i. fcft. 

Kn^usfuch ** ^^ isenafted, «< That if any officer, gaoler, &c. 

• commitment Q^^\\ jjqj within fix hpurs after demand, deliver a 

and warrant as 

^ntidedTt '* ^^^^ ^^Py ^^ ^^^ commitment of any prifoner in his 
Hlb^a^c'^*'* cuftody, he (hall forfeit for the fiirfl offence 100/^ 
ffierithasbcen and fof thd fecond offence zoo/., and be made in% 
capable of holding bis office.'* 

Under this claufe of the ftatute the prefent adior^ 
was brought; the Plaintiff, by his declaration, com- 
plained, that being in the cuilody of Henry We^\ 
then keeper of the Poultry Compter^ he had de;- 
manded a copy of the commitment or warrant under 
% whicU 
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v^hich he was held in cuftody ; which the (afd Henrjt 
fVefi had neglefted and omitted to give, purfuant 
to the ftatutc ; and the offences were laid diftindtly 
in the different counts of the declaration, ^ con^, 
initted on two different days. 

The circumftanccs of the cafe were thefe :~-J\ 
trader, of the name of Nowhrty having becomo • 

bankrupt, and being fufpeded of having fecrete4 
property toaconiiderable amount, particularly three 
bank notes, to the atnount of 1000 A each, and he 
being then in cqftody, pnder a committal by the 
Commiffioners on his laft examination, for not 
having a^iivvered to their fatisfadtion \ his affignteg 
having reafon to believe that thofe notes were \r\ 
the poffeflion of the Plaintiff, NowlaiH wife, an 
fome other perfons \yho were then in the city oi 
Publin^ they made an application to the Puke of 
Portland^ as Secretary of State, who fent his pffi- 
cial letter to Dublin ; in confequence of which the 
Plaintiff and the others were arretted, and fent to 
Jiewgate there j from thence they were tranfmitted 
to England^ und.tr the following warrant from L6r4 
Qqfikreagh^ the Secretary of State for Ireland ( 

*? By th^ -Right Honourable Lord Caftlereagh, 
** Chirf Secretary to the Lord lieutenant 
** and Qenefal Governor 0^ Ireland* 

^? These are, in His Majefly's name, to au» 
^^ thorize and require you, to receive tho 
f bodies Ofi John Luther Yates ^ Davenport Sed* 
f^ ley (the Plaintiff) Michael Morris^ and 
^t Sarah ^owlan, now prifoners in the gaol of 
'5 I^Wp^ ^^ to ^arry chciQ to London-^ and 

^* upon 



17^- CASES AT NISI PRIUS, 

** upon your arrival there, to carry ihetn before 
" the Lord Chief Juftice of His Majefty^s 
** Court of King's Bench, bi Eng^landy \n order 
•• to their being tried for the offence with which 
*' they ftand charged. In the due execinion 
<• wheret)f, aU Mayors, Sheriffs, Juftices of 
" the Peace, Conftables, and all others His 
** Majefty*s Officers, civil and military, and 
. ' ' ** loving fubjefts whom it may concern, ard 

•* to be aiding and aflSfting to you, as iher^ 
** 'Ihall be occafion. 

/ ** Given at His Majefty's Caftle of Z)«M«, 

•* this 1 2th day of JuuCy 1 759. 

" 7i Mr.' Wm. SbcCi ofld Us 40ami,^* 

In purfuance of this warrant, the prifoners were 
brought to Londofij in the ciiftody of M^ H'nu 
Shee, to whom the warrant wa& directed^ and arrived 
there on the ^ i ft of Juue^ 1 7 99, 

On their arrival in London^ they were brought to 
the TouUry ComfUr.^ The keeper rcfufed to receive - 
them at firft; but afterwards, a city conftable being 
procured by Shee^ the prifoners were then received 
by fVefty the keeper, and with them wa? left the' 
warrant, above-flated, ot Lord Cajilefeagh. 

On the evening of that day (the ^ift) Davenport 
Sedley, the Plaintiff, demanded a copy of the warrant 
of committal. He was put off till the next morning : . 
the next morning be again demanded it ; and it 
was not delivered till the day following (the 23d) i 
on which day ^ copy wa3 delivered by /^^, the 
V^eper* 
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The PlaintifTs caufe oif adion was grounded orl 
ihefe two rcfufals of the copy of the warrant, as en- 
titling him to the feveral penalties of 100/. and 200/. 
for the firft and fecond offence. 

Upon this evidence, the counffl for the Defend- 
ant contended^ that the adion copld not be maitr* 
tainedi That this was not fuch a committal as re- 
quired a copy of the warranty being merely foe fafe 
cuftody until the Plaintiff could be brought before the 
Chief Juftice of Englandy purfu&nt to the warrant i 
That it could not be deemed a committal under the 
Warrant, as Lord Cqfikreagh^iht Secretary of State 
for Ireland^ could have no power or authority to 
commit to an l^glijh gaol : That if he was to be 
deemed to be therefore \ti cuftody under this war- 
rant, it was illegal, and the grievance (hould have 
been the objeft of an aftion for falfe imprifoiuiient, 
and was not fufficient to fuftaiu an adion for a 
breac^h of the Habeas Corpus act :- but that if it wa« 
to be confidered as a warrant to ^^hich the Plaintiff 
was entitled to a copy> that it being delivered to 
him on the 23d, and his having received it, was a 
Waiver of the offence. 

Lord Eldon. This is an aftion of debt on the 
Haheas Corpus ad \ an aft made for the proteftion 
of the liberty of the fubjeft,-*— a proteftion which it 
affords beyond any other aft in the ftatute^book j it 
therefor^ calls for the greateft attention from the 
Judge and from the Jury who try the Caufe 5 and 
fo fcrupuloufly has this flatute been. obfcrved, that 
this is the firft adtion on the adt which has been 
; tried within my time, or within my memory. 

The 
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^hc firft provifion of the a£l is, that gaolers 
ilhall make (J)eedy returns to writs 6{ Habeas Cdrpus. 
The claufe of the ftatiite ih q'ueftiott, commands 
iiim within fix houris after demand, to give to the 
jprtfoher % copy bf the warrant of his tommitmerit 
and detainer. It is in order that he may be advifed^ 
Whether the oiSchce for which he ftands committcdi 
tntid^s him to be bailed by the law'^ of the land ? 

The law, therefore, on this fubjedt iS this :^^— Wat 
the Plaintiff* in cuftody under a warrtot of commit*- 
taent and detainer^ or not ? If he was not, — ^if thertf 
\vas no warrant ^ I am of oplnidh the aftion Ihouid 
be iFalfe imprifonment againft the gaoler : but if 
\^ wis in CLiftody under any fuch warrant of 
tommitment or detainer, the gaoler is liable id 
this adioh. 

With refpeft to offences cohimitted hferiB' aiid id 
irehnd^ the law is the fame ; the thatge is tnadii 
knA the offence tried in the county where the of- 
fence is committed j ind the magiftrates aft withirt 
their dwh jurifdiiflion. The King is the great Ma- 
gifthite of both countries ; his power is executed hi 
his Secretary of State \ he puts it in force by fending 
over the jparty arretted^ by his warrant to the ma- 
giftrate bf that county where thd offence has beeii 
Committed. Under this power. Lord Caflleteagk^ 
iflued the warrant in quellion : it was a proper, wife^ 
knd legal exercife of that power which bd enjoyed 
&s Secretary of State; the offence was committed 
in England i it muft be tried in Rngkndv and th<i 
bffenderk mud be tranfmitted here for the purpofe 



6f trial j and the warrant was the authority undef 
Which he was brought^ and under which he was 
detained 'in cuftody. 

How th^n are the fa£ts t She arrives in LwdoH 
43n the 21 ft oiJurie \ he applies to the Poultry Comp^ 
ier to lodge his prifoners there i the turnkey refafes 
to receive themj without other authority j a city* 
conftablc is called, and the Plaintiff is then received 
into the cuftody of tPefty the keeper, .with nd otheif 
charge than what appears from Lx>rd CqftkreagVs 
warrant ; which warraiit is left with the gaoler, and 
Which he receives. Is it to be faid. This was not ^ 
Warrant of commitment and detainer ? Is the gaoler^ 
after fo receiving it, to queftion its legality, as a 
defence to a breach of the Habeas Corpus ia£i} I 
isim of opinion it was a warrant of commitment and 
detainer j that the prifoner was entitled to a copy of. 
it ; and that the offence is complete, 

it has been faid, that the. offence has been waived 
by the fubfequent delivery and acceptance of a copy 
bn the 23d, I am of a different opinion. If the 
copy is refufed at one time, the delivery at anothcf 
will not fatisfy the ftatute. 

The jury found a verdift for the 100/. penalty. 

Coekellj Serjt. and •*« for the Plaintiff. 

' Shepherd, and heft^ Serjts. for the Defendant 

Vide Lord Campderft argumeht in the cafe o£ 
jBntwk V. Carringtoriy 11 State Trials, 316. 

Rex V. Kendall and iSc?^, i Salk. 347^ i Lorcl, 
iiaym9nd,6^t 

Sir 
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. Sir JVm. fiyndhanCs cafe, i Stra. 2. 
. i?«c V. Florence Htnnejfty^ 1 Burr. 642. 
Sayre v. Lord Rochfordy 2 Black. Rep* 1 165; 



Saunderson v. Jackson and 

HANKlNk 

A tkaijer who it ^His was atiaftion on the cafe, for not delivering 

SJilv^rf ^^ to the Plaintiff a quantity of gin. 

>lStowhfch "t-Iie Def^endants were diftiUers, and the Plaintiffs 

liTedThvcr a dealer 1^ 

♦wr containing The Plaintiff* orovcd, — ^Tliat being in want of 

th« quantity and . , r ^ o 

price of the gin^ he applied to the Defendants, to purchafe fonie. 
agoodnoteiiv That the Defendants ap;reed to fell hini looo-ffal- 

wrking^ withm o . a, ^ 

tiie ftaiuie of Jons at ns. per gallon : that he then gave an order 

ffauds, partlctt. , '^ j . -,1 c t • 

briyifiture- to that amount, and a bill or parcels was given ta 
fubfc^ueat him in the following words :^*- 

^^ London^ Dec. 1 799. 
** Bought of Jdchfon and Hanking Diftillcrs^ 
" No. 8, Oxford-fireety 
*' 1000 gallons of gin, i in ^, at 7^, .^f. 356 

. Part of the bill was printed ; but the words * * 1 ood 
** gallons of gin, i in 5, at 7^. ^. 350,'* was ill 
tirriting. 

The Plaintiff did not immediately call for the 
girt; and in about a 'month, the Plaintiff received 
the following letter from the Defendants : — 

M6 
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" Mr. Saunderfon^ 
"Sir. - . 

tc i^^ ^j£h to know at what time we (hall 
** fend you part of your order : we (hall ht 
^* obliged for a little time for delivery of the 
** remainder. Muft requeft you to return out 
** pipes* ^' Your humble fervants, 

" jackfon and Hankin.^^ 

This was the evidence of the purchafe of the gin 
by the PlaintiflT. There had been a confiderable 
rife in the article, and the Defendants rcfufed td 
deliver it ; and now fet up as a defence, that this 
being a contract for the fale of goods to be delivered 
in future, was void for want of e note in writing, 
under the flatute of frauds. 

It was contended by the Defendants counfel, that 
the ftatute required fome note or memorandum in 
writing of the bargain, to be made and figned by 
the parties or their agents: that here the bill of 
parcels was* not itfelf the contract; it was not (igned 
by the Defendants ; and was only evidence of a 
prior contraft not reduced into writing. 

Shepherdj Serjt. for the PlaintiflT contended^ that 
there was a fuHicient mcmorandutn within the 
ftatute --of frauds : that the printed name in the 
bill delivered by the party himfelf, was a fufficient 
lagning to fatisfy the ftatute, as the bill of parcels 
contained the quantity and price, which were the 
cfTential parts of the contraft ; and t-liat it was fo 
con(idered by the Defendants themfelyes was ob- . 
vious from the letter, wherein it was referred to as ' 

Vol. IIL O the 
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the agreement, purfuaiit to which tbe gin was td 
be delivered. 

Lord Eldojj faid, he was of opinion there was 
a fufficient note in writing within the ftatute. There 
was no neceffity to have the name put in any par- 
ticular place : an agreement for the fale of lands, be- 
ginning, ** I j4. B. agrce/^ &c. was held to be fuf- 
ficient within another claufe in the ftatute of frauds 
requiring a note in writing. That in this Cafe, it ap- 
peared the Defendants had their bills of parcels 
printed, and their names prefixed : that he thought 
a man who delivered his bills of parcels, with his 
name printed, might be faid to fign by his name 
printed, as well as by it written; and that fuch 
Was fufficlently figncd. At all events, he fhould 
. diredt the jury fo to confider it, particularly coupled 
with the letter, wherein the agreement was recognifed. 

Verdidl for the Plaintiff. 

Lens^ Serjt. and Lawes for the Plaintiff. 

SfiepherJ and Beji^ Serjts. for the Defendant. 



PuLTNEY, Bart. t\ Keymer V/ alt. 

ir a broker ad- T^His was an a^flion of tfover for a quantity of 

▼ances money, -*. 

*nd gives his ac- fugar. 

ceptances on the _. i^,..,,. ,, y • *-.i • * rr^ t 

credit of goo^ SiT /f uliijm PiilhieVy the Plaintiff, was the pro* 
liands, the prietor of an eftate in the IFefi Indies : he employed 
demand them , ^ houfc in Lo7ido7iy of the firm of Petrie and Camp* 
iVdVmniiy, and ^^^K ^s his mcrchaots or agents, to whom confign* 
^ac^ceptancM,' mcnts werc made of his property from thence j and 

-T thofe of any i\\^ 



feAStER TERMj 40 GEO. itL 183^ 

iht fogars in queftion had been fo confign6cl t6 ^^IJ^^*^^ 

them ihofc given by ibe 

*^^*"' broker, antl be- 

The DdfeAdaurs Were brokers, And had advanced «o™'ng p«y*we 

^ • ^ at the fame timev 

and given their acceptances^ on account of the 5«noi*<'«*«e««^ 

, . , • ' indeinnity ih. 

fcgafs which were depofited in theiir hands, to the uw. 
amoimt of iSoooif. 

While the fugars tvefe in th* Defendants hands, 
and before they were fold^ they received a notice 
from the Plaintiff not to fell them; and that he 
Would indemnify them from any demanci on ac- 
tount of the fugars, or iiny advances they had 
teade. 

The atce{*ances the Defendants tad given, oil 
account of Pelrre and Campbell^ were hot then due. 

Lord Eldon afkcd the Plaintilf's counfel, if 
Ithey meant to contend; That where goods arc lodged 
in the hands of a broker, by giving him notice^ 
they icould turn him into a wafehoufeman ? 

Serjeant SkepTierd faid, he meant to contend that 
they could prevent him from felling. 

On receiving 'the notice, the Defendants faid, 
they did not know Sir WiUiam Pultney \ that thef 
had received the bills of lading indorfed to them 
by Peirie and CafnpieU^ and had paid the duties ; 
and that they would fell the goods, unlefs paid their 
money. The witnefs anfWered, they rauft khovif 
Sir WiUiam Pultney^ who was the^roprietor of thft 
fugars s that he would pay them the money ad^^ 
Vanced, on an ;^ccount being furnifbed ^ but he ad^* 
tnitted, that he then faid nothing about the fumi 
for.which the Defendants were under aiccepcances. 
O a L.or4 
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Lbrd El DON. This Js the cafe of a conlign-* 
ment of Weft India pr:>perty. Peirie Sind Campbell f 
the agents of the Plaintiff, are the confignees ; they 
employ the Defendants as their brokers. It is nc- 
ceffary to advance confiderablefums for payment of 
the duties, and other expences ; thefc (ums are ad- 
vanced by the Defendants, who alfo accept bills drawa 
on them by Petrie and Cainphell\ and Petrie and 
Camphell put the goods into the Defendants hands. 
On what ground does the Plaintiff claim to take thofe 
goods out of their pofleffion ? It mufl be, that he as 
owner has a right fo to do ; but I hold that he has 
no fuch right, without giving a full indemnity. 

What is the indemnity offered ? To- pay the De- 
fendants the money aftually advanced ; but no ofTer 
w^as made to indemnify them againfl the outftanding 
bills. If that' offer had been made, the Defend- 
ants then would Hand as brokers,' without any ad- 
vances, and could not Tiold the goods againfl the 
owner. 

With refpeft to the indemnity, which the De- 
fendants have a right to claim, it has been faid by 
the Plaintiff's counfel, that Sir WiU'iam Pidtney 
offered his own acceptances, which would have 
become due at the fame time with the bills. That 
would not be fufficient, I am of opinion, that if 
"a man has given his acceptances on the faith of 
goods fent into his hands, and. they are outftand- 
ing, he is not bound to take thepromifeor countcr- 
'acceptance of any man. 

TticPJaintiffwasnonfuited, • 

Shepherd 
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Shepherd ^nd Bejly Serjts. and AhboUy for the 
PlaincifF. . . ^ 

Dallas and WilUamSy Serjt. for the Defendants. 



Page v\ Fry. 



THIS was an adtion by the Plaintiff, as agent to ^nJ^ftiicaw- 
^ -' o ment in the de- 

Meflrs. Hyde and Hohbsy merchants of Chichef- ci«r«ion on a 

•^ , . ' . policy of m- 

iery to recover the amount of a lofs on a policy of durance, « that 

, , . -'ne party is in»J , 

inftirance, on a cargo of barley,, (hipped on board tercftedtothe 

t n- li^ c ri 7 ^t' 1 n > hole amount 

the ihip Margaret^ from Dundee to Chichejier. pf the money 

^ infurcd,'*an in* 

*— Lois by capture. tercft in a part 

The declaration was on the policy, with the to recover. 
common averment; viz. "'That certain perfons 
carrying on trade and commerce, under the ftyle 
and firm of Hyde and Rohhsy were at the time of 
loading the faid cargo, on board the faid (hip, and 
at the time of fubfcribing the faid policy of infur- 
ance, and from thenceforth and until the time of the 
lofs> inter efted in the faid corn to a large amount ; to 
wity to the amount of all the money infu:red thereon.^* 
The policy was for 400/. 

The^ Plaintiff proved, that he was the general 
. agent in London for Hyde and.Hobbs ; and, by their 
direction, fent for the corn in queftion, to his cor- 
refpon dents in Dundee 5 by whom the corn was 
(hipped and configned to Hyde^nA Hohhs, invvhofe 
name the bills of lading were made out ; but it ap- 
peared, that while the corn was on its paflage, Hyde 
VkXidHobhi thinking the adventure too large, had 
b 3 let 
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let a pcrfon of tbc name of Had into a Iharc of the 
cargo, wha thereby became joiatly ioterefted with 
thcmfclvcs. ~ 

Upon this coming out in cvickucc, the Defend- 
ant's counfcl, contended, that the Plaintiff ought to 
be nonfuited. That the intereft of the PlakitifT 
was a material averment i^ the declaration, and 
ought to be proved as laid, or it was a variance* 
That proof of intereft in a part, couW never fup- 
port an averment that the party was interefted to 
the whole a;nount of the fum iaiuted, which was 
the cafe here. 

The Plaintiff's eounfel replied, that it was fuf- 
i ficient for the Plaintiff to (hew an intereft in the 

property infured, to entitle him to recover : That; 
here the averment wcs, that he was intereftcd ta 
« ^ large amount ; to w/, " to the amount of all th^ 

xnoney infured," under a viz> ; That in aftions^ 
upon bills or notes, the declaration was for the 
whple money mentioned in the body of the bill or 
;ibte, and yet it was every day*s pra^ice for the 
p^rty to recover but a part of it : That here the 
barley was ordered by IJy4e ^nd Hothy and paid^ 
fqr by them, and the fale took place ro Had while 
th^ corn was on its way ; fo that HyJe and, Hol^bs^ 
might be deemed as entitled to the whole cjiirgcs^ 
fubjcd to the claim of Had^ for his ftiare : That ii\ 
the cafe oi Pa^e v. Rog^rs^ P^rk\ Inf.. 402, wher^ 
in aq aftion on a policy of irxfurance on a fhjp, thje 
averment was, that the Plaintiff was entitled in in-, 
tereft to one-third of the fliip infured ; and k 
haying come put ia evidence that the Plaintiff^ 
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Was once fole owner ; and he not having proved his 
having parted with his intereft in the other two* 
thirds,— it was objefted, that the evidence did not 
correfpond with this averment of intereft in the 
declaration. Lord Mansfield over-ruled the 
objefl:ion. 

Lord ;^Li>oN laid, that he had confidcrable s 

doubts on the fubjed ; but he was of opinion, that 
the evidence entitled the Plaintiff to recover: the 
order was given by T^c^e and Hohhs^ the car^ was 
conveyed to them, fo that there was a time when- 
the whole and abibluta property was veiled in thtm} 
during that time they had let Hash into a*J)articipatioa 
of the adventure. This did not feem to div^ that 
infurable intereft which they originally poffcffed. 

His Lordfliip, therefore,, direiled the jury to 

find a verdid for the PkintifF, giving the Defend- 

ant leave to move to fet the verdift afide, and . 

enter a nonfuit. 

In the next term this motion was made. The * ^^^' ^^ ^^' 

249. 

Lord Chief Jufticc continued of the fame opinion, 
and the reft of the court concurred with him. 
Mr. Juftice Chambre, in his opinion held, that 
the Plaintiff was not bound, by the terms of the 
averment, to fliew any thing more than that he had 
an intereft in the fubjed infured \ and that if he 
(hewed an intereft to the extent of a one-hundredth 
part of the cargo, that it would be fufficient. 

The rule was therefore difcharged. 

Lensy Serjt. and 'Efpinajfe for the Plaintiff, 

Shepherd &nd JBg/?, Serjts. for the Defendant. 

END OF EASTER TE^IM* 

Q 4 CASES 
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SECOND SITTINGS IN TERM. 



tithjune, iico. Aldridge, Pauper, v. Ewjen- 

In ai?bmpfit for • A sstTMPsiT fof meat, drihk, &c. furnllbed to the 
SfrhS^D;.- Defendant's apprentice. 

^«/tt-?1^miff The aftion was brought to recover a futn of 
u"i kglnj'rn nioncy for the board and lodging of a fon of the 
,7ihTindcaiu?/ Plaintiff, whom he alleged he had bound appren- 
€,f appren- ^[^^ ^q ^jjg Defendant. 

ticeloip has not 

been legally fbe Plaintiff had notice to produce the inderx- 

damped, the _ ' 

piaimiflf cannot turc of aDprenticefliip. A witoefs proved, that he 

recover on tbolc * * '' , ; * 

counts fo laid, jj^d been employed to prepare it, and that it was 
ibggefted, it would fave" expences to have it exe- 
cuted at Perlb, in Scotland : that it was prepare4 
and brought from Perth^ and was, in fact, executed 
at flapping by the Plaintiff j but that there was no. 
(lamp to it, - 



TRINITY TERM, 40 GEO. UI, rtjt 

Garrowj for the Defendant, obje<5^ed ; that tlie 
Plaintiff muft be nonfuited, as he had not proved 
any legal apprenticelhip of the perfon for whofc 
board and lodging the Plaintiff fought to re- 
cover. 

-Er/^/W-faid, that he could prove the Defendant 
having taken the young man /j^ an apprentice, and 
of his having ferved the Defendant in that capacity; 
and that that fhould fatisfy the averment in thedeclar 
ration. 

, Lord Ken YON. The Plaintiff declares on a 
contrad for neceflaries furnifhed to the Defend- 
ant's apprentice ; and this is fo ftated in the de- 
claration. To entitle the Plaintiff to recover, 
therefore, it muft ^ appear that the relation of 
mafter and apprentice legally ftibfiflied between 
the parties, as it is in that charaSer only the 
•Defendant is charged. This has not been made 
out by the Plaintiff. An apprentice can only be 
bound by indenture ; that indenture mufl be legally 
ftamped. The articles of apprenticcfhip, in this cafe, - 
appear to have been prepared at Perth, and executed 
at JVappingy and to have no legal (lamp. They arc 
therefore void ; and the Plaintiff has failed in 
proving this neceffary averment, and cannot re- 
cover. 

The Plaintiff proved the payment of i6j. atthe 
requefl of the Defendant ^tind had a verdift for that - 
ium. 
^ flrjk'me and Hovill for the plaintiff, 

Qarrow for the Defendant; 



Barbeb 
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^ srni^i^. Barber v. Holmes. 

^^tl^^^ 'Phis was an aftion of affumpfit, for goods foldl 
vntaw as s dc. and dcIivcrcd. 

non^ititnotfttf- Jhc dcfcHCC fct UD was, — ^That the Defendant, at 
thac herhofband the time of tbc goods being furnifhed to her^ was a 

was living at a , 

panicuiar time, mamcd woman. 

■wfter of a ibip The &6t of the Defendant's having been covert,| 

akaity^in " was not denied hj the Plaintiff; but that upoa 

I<ii»»meit which he relied was, that her hufband was dead 

^ftufeTidcDce when fhc obtained the goeds. He proved the 

***'^' delivery of the goods in Havemher^ 1795 ; previous 

to which time it was given in evidence, that fhe 

had been heard to declare that her hufband was 

dead : that (he had communicated to hi? father anc^ 

brother that he was fo, and had gone into mourning 

for him. But it was proved, that the had repre>- 

fcnted her hufband to have been an officer on board 

a King's (hip, and that he had died in the ff efi Indits^ 

To prove that he was living fubfequent to the 

delivery of the goods, a witnefs was called, who 

faid fhe had received two letters from him, dated in 

Jtily^ 1796? i^om Plymouth S&undy from on board 

the Santa Mafgaretta frigate. But the letters were 

nor produced ; and the witnefs faid they were Idl. 

Per Lord Kenyon. This is not fufficient : k 
is not the beft evidence. If he had been in P^- 
viouth fo recently, fonie witnefs might be called wh(> 
few hia> there^ 
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Carraw then called a clerk from the Admiralty, 
vrfeo produced the mufter of the (hip Santa Mar^ 
gareiiay in order to afcertaiB the time when the 
Defendant's hulband was living ; in which mufter 
was the name of John Hdmesy as a ferjeant of 
marines, on board that (hip« 

Lord Ken YON exprefled fome doubt, whether 
he could admit fuch book as legal evidence ? 

Garrpw faid, it was the conftant praftice at the 
Old Bailey to admit fuch mufter-roli as evidence, 
in all cafes of indidments for forgeries of feamens 
lyills and powers. 

Lord Ke N y o N. It is brought jus evidence of the 
identity of the perfon ; it is not fo ferfe\ connedted 
with other circumftances, it might perhaps be fuf- 
ficicnt ; but on the whole of the evidence offeredt 
for the Defendant, (he has not proved that which 
would be an anfwer to the PlaintifTs demand, if 
it were true. She has herfelf reprefented, that her 
huiband was dead when fhe obtained the credit. 
No perfon is called who has feen the hufband. The 
letters, if produced, might have been important ; 
but none appear. The only evidence then is, that 
book from the Admiralty ; which proves nothing 
as to the fa<St of, Whether John Holmesj whofe name 
is there found, was the hufband of the Defendant, 
or not ? 

Verdia for the Plaintiff. 

Erjkine and Marryatt for the Plaintiff. 

Hgx^QW for the Defendant. 
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can recover no 



7*^^^ TusoN ^, Batting. 

If a furge«n fur- ASSUMPSIT bv the Plaintiff, who WES a furgeon, 

niihcsabiUto jCJl i r>. r j t T 

iiis patient, and - foF attending the Defendant s wife. 

Aelewcsa • _,, • i-r ' i r- 

\\w\i far his The matter in dilpute, was the quantum of pay- 

fcnd«c«1 tithe ment which was claimed by the PlaintiiT. The 
Jmilin fom c^ Defendant lived out of town, and the attendances had' 
Slffu^gTonmadc Bcctt Hiade thcfe : the PlaiptifT claimed, . as a cuffo- . 
SaJ^cfhc is niary charge, one guinea/i?r mile for each attendance, 
l^"fo^paidt%d in addition to hre fee.' By this mode of calculation,' 
the PlaintilTs denjand would bavc amounted to 290/I; 
but he had delivered a bill,without afpecific charge, 
leaving a blank for the fum he was to receive. 

The Defendant paid 70/. into court : this was 

taken out, and the Plaintiff went for a further (um. 

Several furgeons were called by the Plaintiff^ 

who all proved, that it was cuftomary and ufual for 

furgeons to make the charge of one guinea per 

mile, where the attendance .took plaqe out of town* 

Lord Ken YON, after obferving that though pro- 

.fcffional men were entitled to a fair and liberaj com- 

penfationfor their afliftance, faid, There are, how-' 

ever, certain claims which they affect to fet up, 

which, if trnreafonJble or improper, it is the bufi- 

nefs of the jory to Controul, and this app^rs 

to be one of \hem. It has been faid, that furgeons 

audi 
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«iTid phyficians were on the fame footing ; if it 1% 
fo, it is of modern introdudion. Dr. M?^^ and 
"Dr. Conyers Middleton^ early in the century, were 
of a different opinion, hardly ranking furgeons as 
a liberal pfofeffion ; and fconlidering pbyficians in a ' 
very different ppint of view. Surgeons bills have 
been the frequent fubjeds of aftiohs, I remember 
an adion brought by a Mr. Sharps for attending a 
patient at Hampjlead, Mr. John Hunter was ex- 
amined, and faid, when told the patient's com- 
plaint, *• I cannot conceive why the Plaintiff went • 
there fo often V\ So that the neceflSty of thofe fre- 
quent attendances, may become matter of inquiry. 
Biit a pliyfician can maintain no aftion for his fees ; chorjeyand 
they are qulddam honvrarium ; for which no aftion is R^^^^s'iy/*"* 
maintainable. In the prefent cafe, the Plaintiff 
delivered a bill, leaving a blank for his attendances. 
I am of opinion, that it is confidering his demand 
in the light of a quiddam honorarium^ and leaving 
it lo the generofity of the perfon he attends ; and 
that peifon having paid money into, court to a cer- 
tain amount, it is to be taken as the fum which 
he confiders as a fair remuneration for the Plain- 
tiff's ifervices, and which the Plaintiff had left open 
in' his bill ; and that he cannot recover any more. 

k appearing hbwever afterwards, that the De- 
fendant had made an offer to pay at a ceriain race, 
and thereby waived the blank bill. Lord Ken Yoy 
left it to the jury to fay, Whether the 70/. paid 
into court, was not fufficient to fatisfy the whole of 
cbe Plaintiff's dernand i 
\ . The 
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The jury found for the Defendant* 
Erjktne and Wigley for tbe Pkintifil 
Carraw focxhc Defebdant. 



Beal v^ Thatcher* 

In cafe, forgir. jpAsE, for giving a falfc charafter of one Johr^/loft 
itaer,iiJ$ as to folvcncy j by reafon of which thePlaintiflT 

the Defendant^ had giveu hioi cfedic for goods, which hadixoc beetii 
vmidedtbeper- paid foc ^ Johf^wi being infolvent, and unable to 

Ion tnifted, to " 

aaoclier peiibn» p^y* 

m^i^ieb^ The PlaintifTs coun(eI called a witnefs^ to prove 
that the Defendant had recommended Johnfton to 
him^ and reprefented him as a man entitled to 
credic, and in good circumftances : that he, in con* 
fequence, trufted Joht^on with goods, and bad been 
defrauded of them, Johnson being a man of no 
property* 

-Er/^/«4 objeftcd to this cTidence. It was rts inUt 
^tios a3ar. The iffue was not, Whether he hac de- 
frauded the witnefs, — but the Plaintiff ? 

Ijxdi Kekyon faid, it was admiflible i that it 
proved a fubfiding fraudulent connedtion between 
the Defendant and Johnfton^ and might therefore go 
lo the jury. 

Garrow and for the PlaintiE 

h'^/kine for the Defendant. 



OnEGbRt 
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Gregory v. Merton. Jui^^^l 

•TPhis was ail aftion of aflumpfit, brouglit to re- where Def«rf* 

cover the amount of ihe Defendant's note, dated «picy,\n4 
the 6th of November 1 796. licson the De- 

The Defendant pleaded bankruptcy. i^n^rUnliupt 

The fads were, that the Defendant had become fuflSckntVwof ' 
bankrupt prior to the notes having been given ; and ba^krupt'fy t» 
had obtained his certificate under that commiffion : c^afn^) mST" 
but fubfequent to the note, he had again become Defendant ftj^ 
bankrupt; under which, he had alio obtained his ^';|[^^.^*^ 
certificate : upon which latter certificate he meant 
to rely. 

The counfcl for the Plaintiff infilled, that the 
certificate obtained by the Defendant under the 
fecond commiffion, was no bar to the aftion^ he 
not having paid 151. in the pound 5 and cited 
Philpof v. Corderty 5 Term Rep. 287. 

The Defendant produced the certificate under 
the fecond commiffion. 

To prove the firft bankruptcy, tlif Plaintiff pro- 
duced the proceedings under that commiffion, as 
fufficient evidence that it had iifued. 

Gihhsj for the Defendant, contended, that as the 
Plaintiff was to get rid of the effeft of the certificate 
produced, by (hewing that the Defendant had been 
before a bjunkrupt, he fhould do it by going 
through the regular fteps in eftablilhing a bank- 
ruptcy, by proving the party a trader, the petition* 
ing creditors debt, &c. &c. in the ufual way. 

Lord Ken YON aflced. If the Defendant hadjlib* '^"** 
fnitted to the firft commiffion? < ' ' 



1 
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He was anfwered in the affirmative. . His Lore!* 
fhip then faid, that this being an adtion againft the 
party himfelf, his having fubmitted to the firft comr 
miffion was fufficient evidence of the fad of the 
lirfl: commiffion, without going into the evidence 
required by the Defendant's counfeL 

The PlaintilTs counfel then produced the pro- 
ceedings under the firft commiffion ; in which was 
the furrender and laft examination of the bankrupt 
(the Defendant) making part of thefe proceedings 
before the commiffioners. 

Lord Kenyon held, that that was fufficient 
evidence of the former commiffion ; and that the 
certificate under the fecond commiffion was no 
anfwer to the prefent aftion, unlefs the Defendant 
could fhew that, under it, he had paid 15^. in the 
pounds 

Verdift for the Plaintiff. 

Erjkine and Marryatt for the Plaintiff* 

Gihbs for the Defendant. 



9tBierf«r. Eq^q ^^ Barnett, Gent, 

To prove pay- 
ment of a drbt 

fc^daiVtlfth!^" A-ssuMPsiT for work and labour, and goods fold 

K^'cLk, and delivered. 

D:f:;?a:;o: ' PleaofAW^^;;;^//. 

thich't^eared'* ^^^ Plaintiff was a gunfmith ; and proved the 

lLerv7dt^'thc ^^'^^ done, and goods delivered, to the amount o£ 

Plaintiff, is evi- J^Jg ^JJ^ 

dence to go to . . y».« 

thejuryoflhft JluO 
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tht Defendants cafe was, That Ac dtbt had 
been paid. 

Td^ prove this, the Defendailt pToduccd two 
drafts^ dra^n by hinl on his bankers^ in favour of 
the Plaintiffi zhd which had been paid t oh one bf 
them th« name of J^gg (thfe Plaintiff) was iridorfed j 
and on the ochtr, the name of Wtlh^ whom the 
Defendant proved to be a perfoh employed by^d 
PkinrifFto receive money fot him. 

^rflihte, for the Plaintiff, objefted to ^his cVi- 
dence^ as inconclufives inafmuch as any pcrfon^s 
kiame thight be ufed in a cheque on a banker ) and 
that if it hafd been givdn as payment, thie !aft of the 
fo giving it ought to be proved. 
* Lord Ken y OK. Bilb of excliange are made pay- 
ment by the iftatnte. This is nbr merely ufihg the • ^ 
name in the body of the draft, which is arbitrary, 
andwdulilof itfcif be certainly no evidence; but 
here the money has been adually received by J5^f 
(the Piaimiff) and his fervant, foir their names ard 
put on the back of the cheques, as teceiving the 
bioney. This is evidence to go to the jury. If 
there were aily other tranlaftiohs between the 
Plaintiff and the Defendant to wbiclr the drafts 
could be Applied, it would bt ojpeii fdr the Plaintiff" 
to (htw it^ I think it evidence of payment^ 
ins the giving of the draft ihay be coupled with 
the ttanfadion tof there being dealing? between 
the parties, thoilgh it would not of itfelf be evidence 
of a debt. 

Voi.IlL > The 
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The caufe was afterwards referred to arbitration. 
krjkine and Marryatt for the PlaintifF. 
Garrow and Burrough for the Defendant, 



^uljfio. GOSS Z?.JACKSON,Efq. andBusHELL. 

J^ftiLTfofa^' PlaiDtiflTs goods, brought ag^inft the Defend- 
kSu^d b7**"Ae *^^ Jdckjom who was a juftice of peace, and Bu/hell, 
^ft£fo?" the conllabb. The goo^s had been taken under 
i^mmt *riite«i ^ warrant ilTued by Jack/on^ direfted to the coijftable, 
on a eontiaon to levv the penalty on a convidlioti made, by him, 

«rawii up in any j r j j 

other fonn is agaixift thc Plaintiff, under the ftat. 32 Geo. II L 

iikply and the l^ ^ ^ . . . 

jwftice and thofe cb. 84, fox not having his name pamtcd on his 

aAmg under it ' *~ ^ *^ . 

ttc trefpailccs. Cart» ^ . 

ThcPUmtiff^s coonfcl ftatedj that the conviftioft 
had been made without any fummons having. bc.en 
iffiied, 

, Lord KenVon interrupted him, ^nd (aidj that. as 
' a convidion had in fa(ft taken place, be. could, not 
in this a<5lion enquire into the regularity or if regu- 
larity of it J it was {jjffici«nt that there was a con- 
vidiont . . 

. 'ErJkiJie, iov tW.PlaimifFj then ftated, that the 
warrant, and convidion^were both .defedivc in form, 
and CQBtfary to law. "if hat the ftatuie had fpccifi- 
cally pointed out the form, a§ well as mode of pro- 
ceeding in both ; and in neither had the form been 
intended to^ That the itatute required. the warrant 
'".. '•' •• •'. of 
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of diftrefs to fet out the name of the witaefs, thci 
informer, and the diftribution of the penalty : this 
had hot b6en done. It alfo required that the order 
fliould be ferved on the party convifted, and 
demand^be thade df thd pehahy befdrd arty diftrefs 
could be made ; which in this cafd had not bben 
done, the order having been ferved on the PlaintifPs 
fon, by miftak«; 

With refpcd to tbd conviAibn itfclf, the form 
-ifivas given at. the end of the aft of pariianient ; 
which ^ he contended^ was thd.only legal' form of 
conyiftioh whic^ could take place, and which Mr. 
Jtack/oHy the Defendant) had not thought fit to 
follow.^ 

Garf'o^, ibr ttie DcFeAdant, ccJntenddd, that it 
was optional in thejuftice, in drawing up the cori- 
yidion, to follow the prcfcribed forni or not^ as 
given in the aft oJF parliament. That it Was fuffi-^ 
cient to makefuch a conviftich, to which no legal 
obje&iori could be madej-^the ftiatute beirig mefeiy 
direSory. 

Lord KENtoN (aid, he \VaS of opinion that the 
ftatute was imperative, and that the form of th6 
conViftbn there givtn. Was libt to be departed froni» 
That a qiieftiOn, fomeWhat fimilar to the prefent^ 
had been argued before the court of King*s Bench^ • 
refpefting a jufticc's drdcr for turning an Old foot- 
path^ purfuant to thfe powers given by the highSvay 
aA; and the opinion of the»court was, thitthejuf- 
tices in thdir order for turning tlie way, muft foflo\f 
khe forth prefcribed by the ftatute (1$ Ceo All. 
ch« 78) : as the Defendant had not therefore in this 

P i caff 
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cafe dravtra up the convifiion in the legal form, th$ 
Plaintiff was entitled to recover *. 

Verdi£t for the Plaintiff lor the am9unt of the 
goods. 

Erjkim and MarryaU for the Plaintiff. 

Garrow for the Defendants. 



♦ The cafe alluded to by the Lord Chief Jufficie v<ras, DavifoH 
ir. Gi/Zy which wai argued in Trinity Ternit but flood over till 
Michaelmas Terra for a com|iroinifc } .now reported in Michad* 
mas TeroH 40 6f0. III. £d^ Rep« 64, 

The King v. Mtton. Trinity Term, 25 Get. Ill, 
' This was a motion in arrefi of judgment, on an indictment 
agaiafi the Defendant, for not obeying an order of feffions. 

The Defendant had been convi^ed at the feffions, for nol^ 
entering a fervant, and had been fined : for not paying the fine, 
he was indicted and coovifled ; and the prefent mption was to 
arrefl the judgment oa that indidmait. 

Several objedHons were made : i/l. That the indictment ^as 
hy way of recital only, and without any fa£t being arerred : 
itdly. That there was nothing in the dates or times, to (hew 
that the offence was committed within the tinte nece^y to 
conftitute one : 3dly, That it did not appear tliat Mthonj Prior^ 
thefervant, was a perfon within the meaning of the fiatute, liable 
to the dnty on fervants, 

' Cotvperi for the proiecutiofi, contended, that there being in 
this cafe a convi^ion, by juftices having competent jtirifdiCtion, 
that the convidion only was neceiTary to be proved, as it ftood 
then in full force and effect. 

CMecott^M 6(n)i)ery for the Defendant, infifted on thefcve- 
ral objections. As to the id, That it was a clear principle of 
law, that nothing was to be intended in a criminal prolj^cution { 
And that, therefore, nothing defectively fet out dould be fnp* 
pfiedp as could be done in a civil aCtion ; but that in this cafe 
there was no pofitive charge, nor a didinCt averment of the 

ientence 
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fentence of the juaicett idly. That ia every indidment ^he 
cxaA time of committing the offence ought to appear; but here 
it did not appear that the firfSont had aoy authority^ becaufe 
the thing charged does not purport to be anoffimce: 3dty, 
That for want of fiating the fervant to be liable to the duty 
fanpofed by the a£k» there would be fuiEcient ground for arreft^ 
ing the judgment^ even in a civil cafe. CMt* 576. a SA^ 1 126. 

Lord Mansfield. The foundation of the iodidmeot it 
the order of feffions. Nothing appears to (hew that they had 
no jurifdidioo ; and till the order is reveiied, it ought to be 
obeyed. We cannot hear objedions to the convidion which 
do not appear on the iace of it» in a motion of .arreft of jodg^ 
ment, for dif«ib^hig Uie order made on it. 

BuLLEi, Juftice* The order of feffions is ftated without 
any reciul at all. Where a court, having competent jurifdic* 
tion, have pronounced an order, as long as it xcmaios in force^ 
it ought to be obeyed. 

Rule for arrefling the judgment diidiarged. 



Carrol v. Bird* 



7«fr ti. 



'pHis was an adion on the cafe. 

The declaration ftated,— That th^ PlamtifTs An Mm win 
wife having been retained by the Defendant as a Alitor the fer- 
fervant, was difmifled from the faid fervice : That mafter for not* 
after (he was fo difmifled, (he had applied to a per« duo^crr/ 
fon of the name oi Stewart^ for the purpofe of 
Jbeing retained and hired as a (ervant : That Mrs. 
Stewart was ready and willing to have hired and 
taken ,her into her fervice, if the Defendant would 
Ii4ve ^iyen her a charafter, and fuch charaAer was - 

P 3 iatisfq.dory : 
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fatitfaftory : That it was the duty of the DcfeiHjHi 
^nr, by law, to have given her fuch charaftcr as 
Jhe deferved, and then afligncd a breach : that the 
Pefcndaht, not regarding fucb. h^r duty, wholly 
refufed to give her any charader whatever ; by reafon 
of which the faid Mrs. Stewarrrtfufcd to hire her 
into hpr faid fervice. 

Plea of Not Guilty. 

Upon the pleadings being opened, Lord Ken*^ 
YOU afked.the PlaintifTs counfel, Jf they had any 
precedent for this aftion, or had ever knpwJEi of fuch 
ail adtion being maintained ? 

pibi^ faid, he ha^ no cafe, 

Upon which his Lordfliip adcjedn-r— Th^-?. yizs 
no cafe ;> nor ooiUd (he adion be fupported by lawr 
By fame old ftatutes, regulations were eftablilbed 
refpedting the charafters of labourers ; but that in the 
<afe of dpmeftic and menial fervants, there was no 
law to compel the matter td give the fervant a cha-^ 
rafter ^ it mi^ht be a duty which ^is feelings migh( 
prompt him to perform, bi^t ^here ^^s no la^w ^ 
enforce the doing of it. . 

Gihh and fVoodfal for the PlainliffI 

C(^r<m for ^h^ Defendant. 



Sedley v. Sutherland and others. 

^itajoin^ «^ioii rpflis was an adipn of aflauU s^nd falfc imprifon- 

•ftrefpftfiiy the X 

puiniiffajoaw ment. 

pafs done It ibt The aftion was brought by the Plaintiff to r^ 

wi^h »Twera cov^r damages againil the feveral Defendants fol- 

implicated ; and * * .• ^ 
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lowing ; — ^n^mely. The aflignees of the eftate of trefpifs done tt 
JSowJan^ a bankrupt; Mcffrs. Crowder and Lavie^ wennotprefcii^ 
who were the (blicitors under that conimiiiion ; and aftemardc be 
the magiftrates by whom the Plaintiff was com- a^ttmewhtr** 
mittcd to prifon. '^^y^'^- 

The ground of the prefcnt adion was, the arreft 
and detention before flated in the caufe of Sedley v. 
Arhouin^ ante page 1 74, The Plaintiff had been ar* 
refted in Z>i<^/i;i the ikx^oi Aprils and continued 
in prifon until the loth oiJuue following. 

Upon the cafe being opened^ Lord K e n yok faid, 
that he thought this adion could not be maintained 
againft the attornies, unlefs it could be proved 
that they had gone beyond the line of" their duty»> 
by which the Plaintiff had fuffcrcd. That it would , 
be a cafe of infinite hardfhip, if an attorney, who 
was inflruded to ufe the mofl effedual means to 
fecure parties fufpefted, fhould be fubjed to aftions 
of trefpafs, in the fair difcharge of their duty. 

Law faid, that it had be^n decided, that an 
aftion of trefpafs for folfe imprifonnient was main- 
tainable againft an attorney and his client, in the 
cafe of Barker v. Braham and JN^rwood^ ^ 3 H^tls^ 
368 ; but that here he could prove ads of the 
attornies, unconneded with their duty as attornies ; 
— fuch as a letter written to Dublin, ordering the 
arreft. / 

I-^rd Kenypn faid, he thought that circum- 
fiance only, not fufEcienr. 

The Plaintiff then proceeded in his cafe; and' 

after examining into the circumflanccs of the arrefl, 

which took pl^ce in Ireland, and from whence the 

^ ^ ' P 4 Plaintiff 
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l^iaintiff wts^ conveyed to &i^/an4, — was then praic 
ceeding to examine into what p^ificd befove tb6t 
imgifUates. 
^ Garraw^ for the Defendaat^ cbjtdcd to this evir 

dence : that the Plaintiff having eledod to pxoceed 
for a xxtfp^b antecedent to any imeiSmnce of the 
tn^ftrates, be Ihould hot now be at liberty to gp^ 
into it. 

Lord Kekyon* Certaiiily not. Where an aftioft 
is brought for ajoUnt trefpafs^and the Plaintiff elefU 
to go for a trefpafs committed at any panicular time's 
he mvSt confine himfelf to that pedod ^ and if al) 
the Defendants were not then concerned in the 
tre(pafs committed at that time, the Platbtiff eannoi , 
have recourCb to a trefpa& conunitted at a future 
time, when fome of the D^fep4ants were co4cerned> 
«yho were not implic^^ted in thei^traniaftion ; itnd 
the reaibn is ^his, that fome of (he Defendants 
might be thereby fub]c<^cd t^ damages^ (or a trefpafi^ 
■herein they had no part tiic ^eoiicer% 

The Plaintiff was nonfgited. 

^Tv, Qibksy and ffoviU for the Plaintiff. - 

Erjkin^f Garr<fw^ avpd Knfw}ys foir tl^e p^ 
ipndants* 



SITTING? 
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Jones v. Brinpley^ j^^bts. 

Tkis was an adion of aflumptit on a il>ecial agree- irtheaecUn&« 
onafpecialagiMK 
tnent* mem ftates M 

The declaration ftated, that in confideration that x»fth^i«imirA 
he, the Flaintifr, having it in his power to give Def^m wm 
the Defendant information, whereby one Francis euu^'tT^ 
i^eedham could recover a confiderable fum of «lJl^eyr«^'*e 
iponcy^ to which he was entitled, and which be- ^^Hl^^ 
longed to one Sarah Needhani, deceafed, would t^^^^ 
Jgivt fuch information as would enable the (kid 
f rands NeeJham to receive the fame,— rthe Defend- 
;int undertook and promifed to pay him at and after . 
the rate of ten per cent, for all the monies which 
he Ihould be fb enabled to receive. The dedara- 
tiop then averred, that he did give fuch information, 
whereby the faid Francis Needham did receive 500/* 
. vnder the will of the faid Sarah Needham ; by reafou 
whereof he became liable to pay him the fum ol; 
^o/., being at and after the rate of ten per eenU 

The Plaintiff proved the J^reement to pay u 
(tated in the declaration. He then gave in evi^ 
4ence, that he had difcovered 500/. dock, flanding 
in che name of Sarah Needham^ to whom Franas 
JNeedham^^s refiduary legatee, upon which no in« 
^^eft had been ifeceivedfqr ten years j and of which 

iJock 
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ilock Francis Needhjm had procured a transfer into 
kis own name ; and there ctefed his cafe* 

Gihbs^ for the Defendant, mfifted that he was 
entitled to nonfuit the Plaintiff. That the PJainiiff 
had declared he had given fuch information of a 
large fum of money, which Francis Needham was^ 
thcieby enabled to receive ;' whereas the evidence 
was not of any money, but of ftock^ the transfcc 
of which Francis Needham had been enabled , to 
receive* 

For the Defendant, it was contended, that though 
the ftock was difcovered, in faift it was of the 
value of 500/. and (b f^tisfied the averment in the 
declaration^ 

Lord Ken y ONj, after reprobating in very pointe(| 
terms the conduct of the Plaintiff, for making ufe 
of that information which his fituation might have 
given him, to found a . demand on its comnuinicar 
lion ; and though doubting whether ,that abje&ioa 
might not go to the ^ion itfelf, faid, that he was of 
opinion^ the objeftion of the Defendant's counfe) 
was good in point of law ; and that the evidence 
varied from the declaration ; that dock was not 
'money ; and it had fo been decided^ 

The Plaintiff was nonfuited. 

Garrow and Comyn for the Plaintiff. 
\ Gihhs and Bevan for the Defendant. 

Vide Nightingale v. Mefivier, 3 Burr. 2589. 



B'jaxoNr 
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Burton v. Loyd. 

THIS was nn aftion on the cafe, to recover imnaAionftr 
1 . n , x^ r 1 r • • giving a falfe 

damaees againft the Defendant, for giving a chiraacr, 
talie charaaer of one Lewts GoldfmUh^ who carried PiaindfFhasioft 
en the buiinefs of a tailor and manjs mercer, under goods, theVr- 
tbe firm of Lewis GoJdfmhh and Co. cd h/vmg be- 

. Plea of Not Guilty, ^f a ^^ditar 

. The Plaintiff called awitnefs, who proved, that tfl^'otSwlSk 
pn the 22d of OSoher^ I799> ^^^ Rhodes came to ^iJ-rj^^ ^^^ 
bis Ihop to puTcbafe fbme goods for Lewis GoJd^ 
^fimth and Co. T)iat a reference being required by 
tht Plaintiff, to inform himfelf of the credit of 
Jjnuis Goli^ifh and Co. a reference was given to 
the Defendant. That the witnefs went to the De^ 
fet^d^nt, and mentioned that they had been referred 
fO him, and aiked him if they might truik. Lewis 
Coldfinith and Co. for fix months ? When Lcyd^ 
the Defendant, anfwerecj, and faid, " We are in the 
f ^ habit of doing bufinefs with them to a confider«* 
** able, amount, and confider them a? perfeftly 
** fafe.*' That in confequence of (uch reference^ 
;the Plaintiff delivered goods to L^wis Goldjmith ; 
which had not been paid for^ Gol^mith having 
become a bankrupt. 

Rhodes W2^ c^led as a witnefs. He was afked 
on his voir dire^ If he was not a creditor under 
ColdfmitVscommxt&on} 

He anfwered in the affirmative. 

G^rrow then objeded to his competen^y^ He 
(tAted his obje^ion to be^ chat the Plaintiff, not 
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having been paid for his goods by Gbldjmth^ fought 
to recover the raluc of rhem hj this adion ; that 
if hcfucceeded, and did recover the value of theiii 
\ by this verdid, it would difcharge the demand, ahif 

of coiirfe all claim ag^nft GoldfmiiV% eftatc; by 
which means the witnefs's dividend woald\>e ink 
creafed* 

Lord Kenyow, How would the debt be dis- 
charged as againft Goldfmtth I It would not be fo. 
ThK aflioB IS founded m maiefi^ia, not on any coa* 
tfaft : the damages to be recovcreil in this adion 
ate not as payment to the Plaintiff (or his goods 
iurnifiied to the infolvent perfon,' but as a ptmifiii-* 
- roent on the Defendant, for his vi^ant of good £uth 
ted integrity ; and the recovery of thofe damages 
would not conclude the demand for the pric* 
tgamft GoIdfmiih\ eftate, which will ftili remaia 
liable. 

The wimefe was admitted. 

Lord Ken YON, in fummttig up the evidence 

to the jury, faid, that the adtion was founded on 

^ all the moral rules which ought to govern fociety : 

. that when a charadter was aiked of any man in 

, trade, to whom the party enquiring was abo^t to 

credit, that all ihe circumftanccs within the perfon*s 

knowledge ought to be ftated, and the party left 

to judge fojr himfelf, whether hs twuld give ctcdi^ 

or not, 

Verdia for the Plaintiff. 

JErJkmej Law^ and Yates for the PlaintiC 

Garrowy^^ GibUy atui Ifopd for the Defendantf, 
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Barnett V. Stone. 

fpflis was an aft ion cf aflumpfiti brought to re- '^^^^^^'^ 

cover the amount of a bill of exchange, drawn SJi^/J*^^ 
in favour of the PlaintifF, by one Thomson, on the ^J|^7„VcQftI 
Defendant, and accepted by him. ^nfide^!^''rf 

The Defendant defended the aftion on the Pj-it^tiffgiTUg 

htm time tor 

^ound of ufury, under the following circum- J*^™^^^^ 
ftances ;— • f "<i ^^ c^^** 

it it ao( uTurjc* . 

In Hsbuy Tcnn 1799, the prefent Plaintiff had 
brought an afbion againll the Defendant, which had 
been referred tq ari;^aratian .; the arbitrators . had 
fuade an award for 500 /♦ i(i favour of the PiainnfT 
but had by OMftakej^warded to hhn the coils pf the 
awards intending to have given him the cofts of the 
Teference: thi$ on taxation m^e a difference of 
30/. againft the piaintiS*, being the difference bo- 
t;\yeen the taxed coft^ and the cofts put of pocket. 

The money not being p^id according to the 
?iward, the Plaintiff was preparing to proceed againjl 
the Defendant ; when the latter qame forward and 
ptopofed to the PlainiifT, that if tlie PlaiotifT would 
Uke his bills at a diflant day for the fum aw^^rded 
jand the taxed cofts, that be would pay the cofts out 
of pocket, and include them in the amount of 
the bills to be drawn. The PlabtifF confcnted, and 
pn one o£ the bills fo drawn, the prcfent aftion was 
brought ^ the Defendant contending, that the ^oL 

' being 
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being given for forbearing the payment and cx* 
ceeding the rate of 5/. fer cenL for the time, wai 
ufury, and jnade the bill void, in which that fmn 
was included. 

Lord KfiKYOir, on the cafe being flated> was of 
opinion that it was not ufury; and there beiog 
no other defence, the Plaintiff had a yerdift. 

JLaw^ Confix and ^Efplnajfe for the Plaintiff. 

Erjkine^ Garrovb^ and MarryiUi for the Da- 
fendant* 



Parr tJ. Eliason tf/ W/i* 

•2^^^ 'J'Hts was an ikdion of trover for a bill 0^ tt^ 

i^ir^r ™* change, agalhft the Defendants, as the affignees 
f^'h^^c b^t^^ o^ ^rfaint and Bodecker, whowere bankfdpts. 
Kbtd'uL O" ^^« 18* ^f ^''""'^ ^799* the Plaintiff, who 
^atc* whrch'biii ^^^ ^^^ holder of the bill, applied to the houfe of 
hadiithccouifc p^;„/ and Bodeckerp to difcotint it for himi 

of its negocia- •^ / T 

tionbeeointte wWch thev confeftted to do, on the terms of th6 

^olTemonofthe ' 

i)ankrurt5,ana Plaintiff taking part iti eafh, and part in theif ae- 
on Che difcounl- *^ * ' r 

inj of which ceprancd at three months of a bill to be di^wn oil 

tKeytookufkttiout 

intirtft, that thcm by the Plaintiff. The Plaintiff agreed to thofe 

peach the * terms, and indorfcd the bill to them, they taking' 

i»a» the whole difcourtt, without arty allowance for thdi 

intcreft of their own bill at ihrcie months, whicfi 

they gave to the Plaintiff. 

Perfaint and Bodechr indorfed this bill dwiy iri 
the courfe of their trade, and it came into thd 
harid^ of a debtot to their eftate, who ptticl It ift 
difeharge of that\debt to the Defendants as thd 
affignees, in difeharge of that debt; The bill at 
three mottths, which had been draWn by the Plaintiffi 

on 
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^n- Pfffainf and Bpdeshty was not paid by thetu 
When due; and the Phintiff was under the neceflity 
«f liking it up hioiftlfv 

It was dated by the PlaintifiP^s coutiTeU as the 
ground <A his xight to recover* that the bankrupts 
^d- becoqae pofleflcd of this bill ufurioufly, by 
taking the full difcount. without any allowance for 
ibe intereft on their own .acceptance, which had 
three months to fun } and which too was given as a 
part coofideratiqn for the original bill, and never 
paid* Xhstf: the ftat. 12. jiimy havmg declared all 
alftUaQ€)es f<«: payment of mDney lent ori. lafury to be 
void, Perfaint and Backer coi;ild claim no pro- 
perty in the bill, nor of courfe could thfciraffignees 
who (lood poflefTed of their rights only, and fubjed 
to all legal (claims which could be made againft 
them. / ■ : ' 

. 2Lord Kektok. The bill has not come to the 
hands of the affignees immediately from the bank«- 
rupts, it was indorfed by Perfaint and Bodecker for 
a valuiible confideration ; the holder became legally 
jilofiefied of it, and has indorfed it to the Defendants 
\ti the payment of a debt: The ftatute has declared 
all Tecurities void which have their foundation' in 
ulliry when they are firft created ; but ufury in any 
intermediate ftage of negotiation, (hall not make 
a bill void in the hands of a honafde holder, who 
"has given for it a horn fide confideration untainted 
with ufury. I remember an^ old cafe, I think it is 
in Siderfin : that a conveyance which might be 
deemed %$ againft a purchafer fraudulent and void- 
able, 
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able^ yet might by matter ese f%Jl faih, ht pta^ 
td^ed and made valid by the title of a fabfequeiK 
horn fide pur chafer* In this c^fe the aiSgnees 
derive their tide to the bill from a ioifiafide hdder^ 
an4 they have a right to call hi^ title in aid of theit 
own» and for its procedtion. In the creation of 
this bill I fee no ufury. The conftruAion^ oil the 
^ute of jftm^ have declared all fecvritics fbonded 
on ufuiy^void in the hands even of hmafidem^ 
dorfers:: that, is iKft the cafe here : the defibadaat*^ 
immediate jtitte to the bili is: af!efd:ed wicb no ufory % 
and I am of opinion the Plaintiff mud be calleck 
JNonfiiit* 

Law and IVaod for the Plainiifl . ' 

Er/kkej Giibs, and Tad^ for the Dcfciidantar* 

taa. Rep. 92. In the next term the Plaintiff moved to fetafide 
the nohfuit; but the court concurred id opinion 
with Lord Kenyon. 

Vide Cntibertv. fhliy, 8. T. Rep* 390* Pergtn 
v.Lemghan^ i Sid^ igj. Lonjotherif. Carktm^C^^ 
/ in Eq. temp. Lord Talbof^ 187. Ferral v* Shem^ 
I SauTui. 294. 



SITTINGS 
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IN THE COMMON ?LEAS. 

SITTINGS AFTER TERM 
AT GUILDHALL- 

Brewer ?;. Palmer. 

^SSUMPSIT for ufeand occupation. Where prcmlflH 

The Plaintiff, by a witnefs, proved the occu- mlfcd Vytn^ 
pation by the Defendant qf the premiffes ; but on wr^?i!^^"boTnoi 
. his crofs-examination it came out, tliat there had thc^pSbtlff'r'* 
been an agreement in writing j but it was dated that Jk^wriUifg^n 
itwasnotftamped. . ^lit^VcHV' 

The Plaintiff's counfel contended, that the agree- Vuimifffhari be 
ment not being ftamped, was to be deemed as no ihTiulfb/af- 
agreement, and not binding on the panies; ^^^^^^^cm^^^ 
that he might therefore' relinquilh it, and be at ««o«»Ur 
liberty to go into evidence, generally, for the ufc 
and occupation! 

B^/7^, Serjt. for the Defendant, contended, that 
as it appeared the Defendant enjoyed the premiffes 
tinder a written contraft, the Plaintiff was bound 
to give it in evidence. 

Lord Eldon ruled, That the Pkintiffwas bound 
to give it in evidence : That the terms under 
which the Defendant held, being afpecific contraft 
between the Plaintiff and him, the Plaintiff was bound 
to fliew what that contract was; it might contain 
fome claufes which might prevent the Plaintilff from 
recovering, and otbeifsfor the benefix of the Defend- 
YoL.HU Q ant 5 
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lint, which he had a right to have produced s but 
that not being ftamped, no evidence could be given 
of \ty and the Plaintiff (hould be nonfuited. 
Shepherd^ Serjt. and Confi for the Plaintiff, 
Bailey y Serjt. for the Defendant. . 



y^yiT Pearce V. Rogers. 

Ivhwi the mif- A ^suMPSiT for goods fold and delivered, 

ter of a family XX • ^ . r>i • ^m » 

ttinchehabtt Thcadtion was brought by the Plaintiff, wwt 

money for arti- was a publican, to recovcr from the Defendant the 
cenainquaatitin aoK^unc of 9, fcore for beer, furni(hed to the Defend-- 

to his family, if f r m 

the iradefmaa . ant S tamily. 

^o^mfthl The tircumftances of the cafe were, — That the 

dXe^/wiih- Defendant, who refided in the fame village with 
th^ ^fteto? *e Plaintiff, dealt with him for the porter ufed in his 
M&tr f^'^^'y ^ ^^^^ ^^^ Defendant was in the habit of 
^hTn^nila"^*'' paying ready money to the Plaintiff for a certain 
thriJftcrlhlii q^^^^'^y of porter, which was allowed for the 
not be liable, family ; and, in faft, though the beer for which the 
afkion was brought had been delivered at the De- 
fendant's houfe, it had been carried in clandeftinely 
by the maid-fervant, for her own ufe and that of 
the Defdidant's wife's mother ; but it did not ap- 
pear that the Plaintiff knew of this circumftance. 

Lord Eld ON faid, that to allow fuch a demaiKf, 
would be to put it in the power of fervants and 
tradefmen to ruin the mafter. That wtiere the 
mafter was in the habit of paying ready money for 
part of the goods furnilhed, it was fufficient notice 

W 
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to the tradefman, thai he confidered thofe on]y a^ 
furniflicd to his family ; to put th^ tradefman on his 
guard, and to mak^ it incumbent on him to fatisfy 
himfelf that the goods were really for the ufe of 
the mafter's family : that where the tradefman fuf- 
fercd his goods to be fb delivered, and without in- 
forming the. matter, if in point of fafl: they did 
not come to his ufe, he (hould hold him not to be 
liable : that in this cafe, the porter not having been 
delivered to the Defendant's ufe, there was, in hi^ 
opinion, no pretext to charge him. 

The Plaintiff was nonfuited. 

Cockelly Serjt. and Reader for the Plaintiff. 

She^herdj Serjt. and Jervis for the Defendants 



■ Jan. 



Singleton et alt. v. Butler^ 

Assumpsit for moAey paid to the Defendant's Where a'tra<ic% 
ufe, — money had, and. received, wi(;h theufuaj »biiiforthcufe 

* of athirdperibir, 

mOney-rCOUntS. • « induced by 

Tbeaftion was brought by the Plaintiffs, who payScTin^ 
were the affignees of one Hoave/l^ a bankrupt, to fomedTjro thTc 
recover the amount of fums paid by the bankrupt, vcn7,*on "hcpro. 
under the following circumftances : — Butler, the ^rfo^io'^^. 
Defendant, in February, 1799, applied to the Jj;„7Jf^J w- 
bankrupt Howelh to accept a bill for him ; to which f^^^<!^"/rrrdi! 
Howell confented; and accordingly a bill was J^^j^<»Jcaf- 
drawn by Butler ^ in his own favour, on Hoifjell, ^"^^ bankmpt^ 
three months after dare. The bill was drawn and afr«"cfuientpre. 

, •, fcfcnce. 

Qjk dated 
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dated the ift of March, and of courfc fell due the 
4th of June following. 

Two days previous to the bllj becoming due, 
Sowelh the bankrupt, came to the Defendant Butler^ 
and ftated to him. That from fcvcral fevere loffes 
which he had had, he would be unable to take up 
the bill : that his affairs were in a bad ftare, and 
that he could not pay more than \os. in the pound. 
Butler the Defendant, faid to Howell^ The bill 
xnuft be taken up by him ;. and that if he would do 
it, he {Uutler) would be fecurity to his creditor^ 
for the compofition he would propofe to give them. 
Howell was by this induced to pay the bill -, and on 
the 5th of June he became bankrupt. 

This aftion was therefore brought to recover back 
t;his money, as paid by Howell in fraudulent pre- 
ference to his oth^r creditors, and at the tinic when 
lie was infolvent, and 'that faft known to the De- 
fendant. 

For the Defendant it was infilled, that a debtor 
might, though infolvent, pay a creditor, if it was 
iji confequence of the creditor's application 5 which 
point had been fettled in the cafe of Smith aflfignee 
of Hamilton v. Pa^ne^ 6 Term Rep. 152 ; in which 
cafe a quantity of books had been delivered to the 
Defendant, in difcharge of his debt, and after he 
was informed of the bankrupt's then infolvcncy : 
yet that was held to be good. So. here Howell 
was induced to pay the bill, from_ Butlet^^ infifting 
it (hould be paid y which he had a right to do, as 
Howell was the acceptor of the bill. 

Lord 



Lord El DON faid, he was of opinion that this 
Was a fraudulent preference. In this cafe the pay- 
hient \Va^ made in confecjuencfe of the bankmpt*$ 
calling on the Defendant ; riot of thie Defendant's 
toming to him, aiid infiftihg 6ri the payment j and 
the inducement held out was, the fervice to be ren- 
dered to him by Butler's becoming fecurity to his 
creditors'* It therefore differed from S?nifA v. 
Payne, for there the money was acVually due j bcr 
fides this, there Was a circumftance iii evidence, of 
an alteranon in thq bill, which though not brought 
home to the Delferidant, had an a]f>pearahce of fraud. 

Vierdift for the Piaintitf. 

In the next Term a new trial was moved for ; 
and th^ other Judges concurred with Lord Eldon^ 
Vide z B(if. and jP^^** ^83. S. €. 
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SUMMER ASSIZES, 1800, 

AT HERTFORD, 

tORAM LORD KENYQN. 



^iyi%tb. Clark^ Efq. t\ Taylor. < 

tnaoa^iooof ^^^^ was an adioii of debt On the gamc-laws, to 
ulTih^l^rl^ recover from the Defendant the penalties for 
iiltiTis^onl^**" killing game, he not being qualified^ and not having 

f^/pj;!°;;f^***^ a licence. 

may prove the The declaration ftated the offence ot killing the 
at«nyorheV game, to have been committed in the parilh of 

p^U'iih within y^ t • , e rr ^ r i 

itk county, Jtiifpolitts^ m the county 01 Hertford. , 

The Plaintiff having proved that the Defendant 
had killed the game on his manor, the counfel for 
the Defendant were directing his crofs-cxatni na- 
tion of the witnefTes as to the place, fuggefting that 
it was not ki the parifli of HtppolittSy as laid in the 
declaration^ but m an adjoining parilh. 

^ : • ' They 
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»ii 



They were interrupted by Lord Ken yon, vrtio 
faid, it was of no importance. When paft of the 
'penalty was given to the poor of the parifti, then 
there it was matter of fubftance, and the offence was 
neceilarily laid in the proper pariih ; but as the 
pen&lty was not now fo difpofed of, the pari(h was 
only laid as a venue ; and the Plaintiff might prove 
the Defendant guilty at any other pariih within tha 
county. 

The Plaintiff had a verdift for one penalty. 

Garrow and ^Efpinajfe for the Plaintiffs 

Shephfrd^ Serjt. for the Defendants 



MAIDSTONE, 
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CORAM LORD KENYON. 





Mercer v. Wise et alt. 



A»i, ^0K 



HThis was an ^dion of trover, brought by the 
Plaintiff, who wa$ a bankrupt, againft the De- 
fendants, who were the affignees chofen under his 
commiffion^ and the auii-lioneer by whom his 
^ffeds were fold under it: the objeft of the aSion 
^as to try the validity of the commiffion which had 
iffued againft hin). 

The Plaintiff proved the taking of the goods men- 
tioned in the declaration, which had been bis pro^ 
Q^f pfrty 



A trader who 
has been declared 
• bankrupt, does 
noc preclude 
himff If from 
crying the Vali« 
dicy of thecoi9« 
million in an 
a^ion agaif^ft 
the affignees, 
by having fur- 
rendered undff 
the conrniiffion, 
and by having 
f^refirnteda peti.* 
tiooto^he Chan- 
cellor CO epU|rgf 
the time or bif 
luffkjiiei, 
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pcrty before the bankruptcy > and there rcilcd his 
cafe. 

The Plaintiff had been declared a bankrupt in 
November ^ 1799* he had applied to enlarge the 
time for his furrcnder, which had been granted ; 
a^d he had adually furrendered and pafled his lai^ 
examination at the enlarged time* On thefc fads 
, iht Defendants counfel contended, that the Plaintiff 
had, by his own afts, eftopped himfelf from conteft- 
ing the commiflion, by having furrendered unc^er 
it, and thereby admitted that it had legally iffucd ^ 
befidcs which, they produced an X)fEce-copy of the 
petition itfelf, prefentcd by the Plaintiff to the 
Lotd Chancellor, in which he ftated, ^' That a 
"• comtniffion of bankruptcy had been awarded 
•* and iffued againft him, under which he had been 
*' duly devlartd a bankrupt ;** and praying that the 
time for his furrendcr might be enla/ged. „ , 

Lord Kekyon faid, that he ftiould not hold 
this to pieclude the Plaintiff from coniefting the 
legality of the commiflion which had iffued againft 
him. That being declared a bankrupt, whether 
*w« rightfully or not, he Was bound to furrender to it 

under the terrors of committing a felony j which 
he would have incurred, had he not furrendeJ:ed# 
That, as thetefoife his apparent acquiefcence under 
the commiflion was from neccffity,' he fliould not 
hold the furrender an acquiefcence in the legality of 
the commiflQIon, but leaVe him at liberty to cdnteft 
it. That as to the words of the petition, which 
were preffcd by the Defendants counfel, as evidence 

' of 
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ot his fubfcribing to the legality of the cotnmifliony 
they were the formal words of the petition, an4 
merely of courfe. 

The Defendants then proved the trading, the mSt 
of bankruptcy, the petitioning creditor^ debt> and 
the other ufual fteps under a bankruptcy, in iup- 
port of the commiffion. 

The PUintifTs counfel were then proceeding to wi»creie«ii- 
invalidate that commiffion of bankruptcy, by ruptcy is regy- 
ihewing an ad of bankruptcy prior to that upon ihlii^cUiA 
which the exifting commiflion was founded. hw^^WmftH 

This was objeded to by the Defendants counfel, a^wingV^p^t 
who contended, that this evidence was inadmiffible : r^pjfy^^ait- 
that it was not competent for the bankrupt himfclf ^^^^hkh^ 
to impeach the validity of the exifting commilfion, f^'®*' 
by (hewing that he was a bankrupt at an antecedent 
time : That if this was allowed, traders might 
defeat every commiffion of bankrupt iflued againft 
them, by having a pocket*a6t of bankruptcy to be 
produced at a future time, in order to defeat a regu* 
lar bankruptcy, as it fuited their intereft or not> to 
get rid of it. 

LordKENYON faid, he was of oplnioh that the 
PlaimifF could not go into fuch evidence : it might 
be competent for a third perfon^ who might be 
affe6led by the commiffion, to endeavour fo to im- 
peach it ; but that the prefent commiffion having 
been regularly eftablilbed, in all its requifites, it 
Was not .in the power of the bankrupt himfelf to 
attack it, by (hewing a preceding aA of bank* 
ruptcy committed by him, which had not been 

afted upon. * 

At 
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At the inftance, however, of the Plainiiflf s coun"* 
fel, who preffed it, his Lordlhip permitted them to 
attempt the proof propofed ; but they failed in it^ 
and the Defendants had a verdid. 

Shephirdy Serjt. Bailey^ Serjt. and ^E/pinqffh iot 
the Plaintiff. 

Befiy Serjt. and Marryait for the Defendants* 



CASS^ 



CASES 

ARGUED AND RULED 

AT NISI PRIUS, 

MICHAELMAS TERM, 41 GEO. lit. 

IN THE 
KING'S BENCH. 

SECOND SITTINGS IN TERM, 

«' I i* I . sssssssssssssssssssm 

MeYMOT ^, SOUTHGATE- j^l'^! 

n^His was an adion of debt, brought to recover a Thb penalty 

penalty of 10/. given by the ftatute 14 Geo. III. ftatutc 14 Get. 
xhap. 7?, fedt. 67 ; by that fedlion, it is enaded, feft.67,isre' 
** That every mafter- workman, or othef perfpn, who thrmaftcr*?*^ . 
*' fliall build, orcaufe to be built, any houfe, or t^^r^iution* 
** any addition to any houfe, &c, fliall, within and not ag^dnft 
^^ fourteen days after fuch houfe, • &c. fliall be ^fX'^Ses. 
•* covered in, caufe the fame to be furveyed by the 
•^ furveyor of the diftrid, &c. &c. under a penalty 
'^ofio/.'^ 

The breach of the ftatute imputed to the Defend- 
ant, and on which the Plaintiff grounded his right- 
to recover was, — That the Pefendant^i being a pro- 
prietor of an houle in the borough of Southwark^ 
had not given the notice required by the ftatute ; he 
having built and covered in an addition to It. 

Gartvw^ for the Defendant, 00 the evidence 
being given to the above effeft, objected : that the 

awlioa* 
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adion was not maintainable. That the aftion had 
been mifconceived ; andarofe from mifreading th^ 
ftatutc. That the Plaintiff had read the a6t of par- 
liament, ^^Mqfterj^ with a flop after it, " Worlman^'* 
&c. ; whereas the words of the aft are, ^^Mafier>' 
H^ofkntan^* not the man whofe houfe was built, who 
knew nothing of the way, in which th^ building was 
condufted, but the mafler-workman who fuperin- 
tended the building of it ; he was the perfon who^ 
in reafon and in law, ought to be liable to any 
penalty inflifted by the aft. It would be a mattef 
of infinite hardlhip if the proprietor of the houfc^ 
who might never have fcen it, who had given up 
the whole conduft of the building of it to anotherj^ 
Jhould^ by his afts, be fubjcftcd to a penalty. 

It was anfwered by the PlaintifTs counfel, th^it 
whatever might be the reading as to thefe words^ 
, whether to be taken together or not, the meaning 
of the aft was to fubjeft the proprietor ; for tl^e 
words of the ftatute were^ " btiilt, or caufed to k 
luilt ;** which latter words cettainly applied to the 
j)i-oprietor, though the word huiU might apply to thi 
workman only. 

Lord Kenyok faid, he was of opinion that the 
conftruditbn contended for by the Defendant's court- 
tel was the true one. It was impoffibld to fuppofd 
that it could be meaht to fubjeft a party to a pe- 
balty who had nothing to do with the aft which had 
taufed it 5 a3 the owner might live at a diftance, and 
iieVer interfere with the etcftion; That as to the 
^otdsytatifed to be hiiilt^ which were urged a^ exclii- 
fively applying to the proprietor, they wct^e equally 

applicable 
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applicable to the mafter- builder, who fuperintchded 
and directed the work, and who ought to have 
taken care that the a6t of parliament had been com- 
plied with. That he was therefore of opinion the 
aftion was mifconceived, and the Plaintiff ftiouU . 
be nonfuited^ 

Nonfuir. 

Mingay and Maryatt for the Plaintiff. 

Carrow and Harrifon for the Defendant. 



Redpath V, Roberts^ 5i««^. 

/ 

ASSUMPSIT for ufe and occu pation of certain apart- ^; «>^«pfi« ^ 
* * «fe and occvffe" 

ments in the Plaintiff's houfe. tionofap«t* 

ments wbick 

The adion was brought to recover half a year's A«i>cfcndant 

- 'had quitted 

rent of the premiffes, from Midjumner to Chriftmas ; withom giwiag 
the Defendant having (as the Plaintiff infifted) Piaiat!^ baymi^ 

, , , * ' put up a bill <• 

quitted at Midjummer without giving any notice. let the apart- 
The Defendant's counfcl attempted to prove, that prevent ihds». 
after the Defendant had quitted zx Mtdfummet ^ the^^"*°** 
Plaintiff had put up a bill at the window, and en- 
deavoured to let the lodgings; but they were* in 
fad not let. This, it was contended, was cxcr- 
cifing a right to difpofe of the apartments for the 
time it was fuppofed ihey belonged to the Defend* 
ant ; and evidence that the contrad was put an end 
to at Midfwnmer. 

Lord Kek YON faid, that would afford no anfwcr 
10 the Plaintiff's a<flion. It was for the benefit of 
^be ipefends^it tli^t the apartments (hould be let j 

nor 
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nor would he infer from the circumftance of th^ 
party's endeavouring to let them, that the contraft 
was put an end to; that there mud be other 
circumftance^to (bew it^ and not a^ ad of fo equi-* 
vocal a kind^ That as the Plaintiff had proved the 
taking of the premifles, and the payment of the rent, 
it was incumbent on the Defendant to prove that 
tenancy put an end to by exprefs evidence. 

The Defendant then did prove an exprefs notice 
to the Plaintiff, that (lie would quit at Midfummer^ 
and the acquiefcencc in it by the Plaintiff; and ha4. 
a verdid. 

Mmgayznd ^Efpinajfe for the Plaintiff 
Qarrow and Wm^eUiox the Defendant. 

SITTINGS AFTER TERM AT WESTxMINSTER. 



Jf^.t^K FOSTXETHWAITE V. QlBSON and 

Slade, 

whfntRe flan HThis was an aftion of affault and falfe imprifbn-* 

':^!'::k^.t^ tnent; 

:Sr::Sl'^ PleaofNotCuilty. 

c^men«<?* The Plaintiff provcd,-— That on Sunday, the 20th 

ninths ^er ^^ Jc^nuar/y 1 799, he was taken into cuftody by 

the offence com- ^jje Defendants, one of whom was a conflable, at 

mtfted, It extends ^ ' 

"V^^^^h^"'^ T<?e^//;zf in Surry y on fufpicion .of having com- 
ftabieisafting mitted a burglarv. That he was kept in cuflody 

under a warrant I't • 

from ajttflkeof from that day till the Wednejday following, ivhen^ 
being brought before a juftice of peace, he was dif- 
cliarged : and that he was taken into cuflody 'with- 

OU5 
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Dirt any warrant having been granted, directed l^o 
any conftable or other perfon to apprehend hioj. 

The aftion was commenced in the month of 
Tehruaryj 1800. 

It was objefted by Garrow of counfcl for the Dc^ 
fsndants : that the aftion had been commenced after 
;Jie limitation prefcribed by the ftatute, 24 Geo. IL 
chap. 44 ; by which it is ordered. That all adtions 
againft conftables, (hould be commenced within 
fix months after the offence committed ; and that 
the Plaintiff fhpuld therefore be nonfuited. 

It was anfweredi by the PlaintifPs counfel, that 
the ftatute did nqt apply tp the prefent cafe; that 
it applied to the cafes only where the conftable was 
afting under the warrant of a juftice of peace: 
whereas, in the prefent cafe, he was proved exprefsly 
fo have been afting without any warrant whatever. 

Garrwo then contended/ that if the Defendant 
' was afting as a conftable, by virtue of a charge 
given to him, he was entitled to the protedion of 
the ftatute. ^ 

Lord K E N Y o N, after referring to the ftatute, faid, 
I am afraid I muft hold that the ftatute does not 
extend to protedt the Defendants. It is ftrangc 
that the ftatute fhould give a protedion tojufticcs 
of the peace, who are perfons of more knowledge 
and experience than conftables, and not to perfons 
of the latter defcription. But I am bound by the 
words of the ftatute, which applies to cafes only ^ 

-where there has been a warrant granted by a juftice of 
peace, and the conftable is afliing under it f not to 
cafes where there has been a charge only. 

The 
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The Defendants were proceeding to give evidence 
in mitigation of damages, of the grounds of their 
fufpicion under which the Plaimiff had been takea 
into cuftody, when his counfel confented that he 
fhould be nonfuited, 

Gihh and Comyn for the Plaintiff. 

Garrow^ Kmwlys^ and Clifton for the Defendants* 



ivr. 3. Jolly et alt. Aflignees of Norton^ 

V. Wallis, 

imcrcacompo- HPhis was an aft ion of afiumpfit, brought by the 

finoa-dced or La« "■•/»• r *7 t i 

niumeac is en- afiBgnees of one Norton^ a bankrupt, to recover 

^ivent, with the amount of feveral fums of money, alleged to 
^^n cwditore be the property of the bankrupt, which had come 
J^rit^ftTaiit to the hands of the Defendant. 
iTficT^cwdftws The cafe, as it appeared in evidence, was, — That 
^J^«i^%r oti the 15th of Oilober, 1798, Norton, having got 
Si wmp^ti^n ^^^^ difficulties, called a meeting of his creditors : 
^^gfJLu^fi* an agreement was then entered into, reciting, that 
1^ mftrument, ^ ft^^g of Norto^i*$ afFairs having been arranged and 

It K ▼«li^ and . ° ^ 

r** laid before the creditors by Mr. ff'm. Waliis (the 

Defendant) and a propofal having been made by 
Nortofi, to pay a compofition^ — ^ihe creditors then 
pfefent agreed to accept of 91. in the pound for 
t.heir re fpe<5tive debts, payable by three inftallmenis y 
at four, ten, and fifteen months, with fatisfadory 
fecurity for the iaft payment ; and Norton thereby 

agreed to pay into the hands of ^bank^r^ in the 

x}^pes^ 



names of Harris^ Rogers ^ and the Defendant, the 

liini of I go/, every mohch; and in defauk of fo 

doing, the creditors wcrt to be It liberty tti take all 

iVbr/flw's goods. And ir was further agreed, That 

if all the creditors, whofe debts amounted to 5/. did 

iiot fign the agreement on Or before the 15 th day 

of Ncn>emher following, the agreement was to be 

null and void : and that in the mean time, ffWiarn- 

fVaUis (the Defendant) or his reprefentative, werb 

to continue at x\\t houfe of No'rtdriy on behalf of 

the creditoirs ; and fliould hAve liberty-, from time 

to time, to examine the accounts^ for the fatisfac^ 

lion of the creditors. , 

In confequence of this agreement^ Norton gav6 
his notes for the payment of the inftallments, and 
procured a Mr. Willis to join in a bond to Rogers^ 
Harris^ and the Defendant, for fecUrin'g the laft in- 
ftallment i this became due On the 15th oiFehruarji 
1800. 

Norion*s hotes^ for tile two f^^ft inftallrttents, wer(5 
regularly paid ; and 400A part of the lad inftallment^ 
fecUred by the bond, v^s dcpofired in th^ banker^ 
iiands> in chb hanles of the Defendant, and ot 
RQgeri zti^ flarHSf the two other peribns who 
Were joined with hib. 

A commiffion of bankruptcy afterwards iflued 
ag^inft Norton* The aft of bankruptcy proved, oil 
Opening the cotttmiflion, was by abfcortding about ( 
the fecottd week in jPV^^w^ry, 1800. 

f^alli^j the Defendant, was examitted before tlid 
commiffioners, under Norton^s commiffion; the 
commiffipners were of opinion, that tlie agreement , 

Vol. III. R was 



ajp CASES AT NISI PRlUS, 

was void -, and the prcfent aftion was brougltt to 
recover back the 400/. paid for the laft inftallment. 
This had been paid by Norton^ by different pay- 
ments of 100/. a month ; ^^h. on the i2tli of O^o- 
her^ 1 2 th of Novgfnhr, and 12th of December ^ of the 
year 1 799 ; and on the 14th of January^ 1 800. 
An igrecment Lq^J Ken yo n aftcd the counfcl for the Plaintiff, 

to acoepc A com- 

pofnion, where Jf thev meant to rely upon this agreement as an a<9: 
mentof rhe of bankruptcy ? Conceiving that the counfel meant 

trader's clTefts^ *'' /--t r«- 

isnotanaaof fo to contend, he faidj he was df opmion, it was 
not an adt of bankruptcy. It was not an amgnment 
of all the parly's effeds which was an aft of bank- 
ruptcy ; it was an arrangement which a man might 
enter into from thetemporary preflure of his affairs, 
but would not make him a bankrupt. 

Erjkiney counfel for the Plaintiff, then f^id^ That 
he meant, to contend, that the agreement was void. 
it was provided that it Ihould be void, if every 
creditor whofe debt amounted to 5/. did not fign 
it; and he fliould prove, that all the creditors of 
that, defcription did not fign the agreement : and 
from thcfece he contended, that if a trader pays 
into the hands of a truflee, money to be divided 
among the creditors, in the manner fettled by any 
deed or agreement, and the inftrument becomes 
void byrealbn of all the creditors not coming In, 
that that money was recoverable back by the af* 
^ fignees, iti cafe of luch trader becoming a bankrupt.* 
To prove this cafe, he called 4 wimefs, wha 
proved, that there \yere two creditors, one of the 
name oi Paj/ie, who was a creditor for 40/., who 
had , not figned the agreement 5 but he admitted, 

in 



MtCHAfeLMAstERM, 4i 6e6. tit. 



as* 



ift iiis cro(s*«caminatbn, That though they^had hbt 
ligned the agreement, they had accepted the notes 
gfven for the paynten: of the inftallments, purfuant 
ro it. 

Pdt Lbrd Ken Von. If the creditors have all 
cfomc in, andtakeA the feciiri'ty pftopoled by the' 
agreem*ent fcfr the compbfilion, thoiigh thfey have not 
iftaaily fign6d it, I fhali lioid thit they hav6 afcquief- 
ced 'in the compolition, tnd confehled to come iA 
under it. It w^uld be fo hdd in the other fide of the 
hall. It is proved, that the only two creditors who 
have not figned the deed-, have, how^vdr, accepted 
of the ttotes given by the tOmpttfition i thatj in m^ 
tpinidn, birttls rhem. The agreement is therefor* 
hot void, and tire Plaintiiffs canttot tefCover. 

Verdia for th'e Defendant. 

Erjkine artd Lawe'5 f6r the Plaintiff. 

^arr^w and JFat^d for the Defendant. 
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Miller v. Arisi 

A ssuMPsiT for Wontey h'aid ^nd received;. 
Plea of Nm-affkmpftt. 

This was an adlion brought ^gaiilfl: the Defend- 
ant, who was governor of the prifon in CoU Bath- 
Fields^ to recover a fum of money paid by the 
Plaintiff, for lodging and viftuals, While he was con- 
fined as a prifoner in that place of confinfementi 

This prifon is under the regulation of the magif- 

traws of the county of l^ftddkfcx^ by whom a par- 

R'2 ticular 
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Wliere, by the 
regulations of A 
prifon made by 
the magil^ratesy 
certain rates are 
fettled for lodg- 
ihg, &c. within 
the ptifony tht 
gaoler cannot 
take more thaft 
that fum; and ilF 
he does, he (ball 
be liable to re- 
fund ic, thou^K 
he has piid it 
over to the ina« 
giflrates^ ro 
irhofh he Ac^ 
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ticular code of printed regulations is framed for its 
government. 

By the 25th rule of thofc printed regulations, 
«* The governor is allowed to demand of every per* 
•* fon committed for fafe cuftody only, and not in 
«* execution, and requiring to be lodged in a better 
*< manner than the reft of the prifoners, and able 
^* to pay for a bed, the fum of i^* for a night ; and 
, <« to keep one or more beds always fit for uie, in 
^ cafe fuch beds (hould be wanting." It Was proved. 
That the Plaintiff, having had one of ihofe beds 
while he was in cuftody, had been charged and paid 
ibr it one guinea per week : to recover the overplus 
of which fum, above that fettled by the rule, was 
one of the articles of -the PlaintifTs demand. 

By another of thofe printed regulations, the 
governor is prohibited from furnifhing thfe prifoners- 
with viftuals, or contrading for the fame. The* 
Plaintiff, during the period of his confinement, had 
been charged, .and paid for viduals : to recover the 
money fo paid, conftituied the fecond article of his 
demand. 

In anfwer to the demand for lodging, the Defend-^ 
ant relied. That he accounted at the feflions, to the 
county, for the fums received on account of the 
gaoL That the charge of one guinea per week was 
tindtioned by ufage, and authorized by the juftites. 
who pafled the accounts : and he gave in evidence 
the book kepo for that purpofe, containing the ac- 
count of the lodging of the feveral prifoners ; and 
which book was furnithed to the magirtrates, and 
wntained the charge in qneftion. 

. "" The 
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Thefccond demaud for viduals was completely 
diCprovcd ; it appearing that the cook of the prifoa 
was the pcrfon folely interefted in pro?i4ing the 
vi&uals. 

Lord Ken YON. For the demand for the viftuals, 
the Plaintiff cannot recover: but I am of opinion,, 
that the . adion is mainraioable for the overplus 
money paid on account of the lodging., It is relied 
on for the Defendant, That he is merely an agent, 
receiving the moilcy from the prjfoners, and paying 
the produce to the coimiy,/ Th^ cafe of Sadler v» 
Eyansy 4 Burr. 1985, is relied on ; it has been fo 
laid dowk by viify higli'au.thorityin that cafe, that 
where money has been received by an ag^nt^ yoti 
cannot fue }iim, but mud have recourfe to the 
principal ; but that is where there is no corruption 
in the foundation of ;ihe. cctotmft ; nor 13 it bottomeil v^ -, 

in oppreffion or immorality. 

The rules for the regulat;ion of. this prifon ^are ") 

properly made; but ,prifons are not. places wher^ , 
prifoners are to have allthe conveniences and com^ 
fortsi of life* Gaolers are bound to trctt th^ir 
prifoners with humanity j but the regulationscframed 
for the *prifon, ought to be conformed to./* Thefe 
regulations have pointed out whatfuma ought rtabe ' 
taken : it (hould not be in the power of the gaoler 
to difpenfe with thofe regulations^ and to enter 
into.cohtrads with thofe in their cuftody, and under 
their controul : to allow that,^ might be to fandtioa 
oppieflion. In cafes of ufury, the perfon whofe 
nece0ities j)rompt him to borrow^ will enter into 
any improvident contradt whatever^ and fubmit 

R 3 19 
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to any terms, however exceffivc, to procure moivyi 
but the law will protcft him, and not fufier it. la 
this cafe> I tbinky the law will interpofe in the 
fame way, and not permit luch an agreement to be* 
ontered into. I am therefore of opinion, that the 
Vlaintlff is entitled .to recover the money paid for 
the lodging, above the fum allowed by the legu* 
ktions. 

. The Defendant's Counfel, upon his LordfliipV 
thus delivering his opinion, as to the law of the cafe,' 
offered in evidence a general releafe, given by tb^ 
Plaimiffto the Defendant. 

It was objeftcd by the Plain tilPs coanfcl 5 that 
this^ could not'be given in evidence under the gene^ 
ral ilRie 9 that befides, 'it was fmudiiknt, being given 
on account of other tmnfadtions between t^^^ par- 
lies, and not on account of -the prefent, or with 
any view to it* 

"Lord^E^cYON faid, that it was competent for 
the Defendant) in thisadion, to give a. releafe m 
evidenco, under the general iflue ; but that it was 
alfo competent for the Plaintiff td in^acl^ it pa 
the giound- of fraud. ».! */ 

It was accordingly given in Evidence, and Erjkine 
went to the jury on the ground of fraud 5 but the 
^ury found for the pefeisdant. . ' . 
; £r^J//i^fnd X^m'isx for. the Plaintiff. 
•' <w7rr«u;^ Gihhy and Marryatt for the Defendant. 
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SITTINGS AFTER TERM AT GUILDHALL. 

Robinson T?. HiNDM AN. 

Assumpsit for fervants wages. . irama&«»rBt 

The adion was brought by the Plaintiff, to wnkoucV^-. 

, r 1 • I vious notice ©r • 

recover the amount oi a months wages, on tpe wanung»tbe 
ground of bis having been difcharged, by t!ie De- tuildco" **' ' 
fendant, without any notice or warning. maa swesm.« 

No agreement was proved to the effcd of the 
claim ; but general ufage only was relied on.. ^ ^ . . 

The Defendant proved, that the Plaintiff was, 
negligent in his condud;^ frequently abfent when 
his, matter wanted him, and often flept^oiit at 
nights. 

Lord Ken YON faid, that though in the prefent 
cafe he thought the Plaintiff was not entitled to re^ 
cover, on acc9unt of his. inifconduft, be .was of 
opinion, that if a matter turned away his feryant 
without warning, or previous notice, and there was 
no fault or mifconduft in the fervant to warrant it, 
he ought to have the allowance claimed, of a 
month'? wages j which he thought realonable. 

Verdid for the Defendant. 

Garrow and Peake for the Plaintiff. 

Erficine and Rojh for the Defendant. 
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Fqulkes v. Sellway. 

In ail lAioB for Qase fot bfcach of a promife of marriage. 
mTrrof irniT* The defetrce was,— That the PkintHf was. a^ 

Jcfencru'Thlt* woman of bad charafter ; and evidence was given 
^i!£l!rofb![i of Qne iaftancc of grofs mifconduft. , 
ctaUI^'wtkk The Defendants counfel then called a witaels tQ 
ir^hi^h^ prove, That (lie was a vvon\an ojf general bad ch^- 

acighUur- raider 

liaoimhtttttm. raster, 

^^y'^m^"^ '^^^^ witnefe gave evidence of his having gone 

to tlie place where (he lived, to enquire into her 

char^fter, and was proceeding to Aate what he had 

there heard^* 

G'arrowy for the PlaiiltifFj objefted to this evi-. 
• .dence.' That the witnefs fliould not be allowed ta 
giye evidenccof what he heard from third perfons; 
if thfey/,from their own knowledge, knew the 
PliaintifTs charadleri they (hould be caUed to (late 
jt, and ^tT;jeir reprefenraiions (hould npt be takea 
, ^t TeconcT-.hand, as the Plaintiff waiS thereby pre- 
vented from crofs-examining the witheffes as tQ 
their reafons for the character they gave. 

Lord Ken YON faid, he was of opinion the evi- 
dence ^y^s admi^ble^ Chayafter h^re' was the only 
point in. iflue, Tb^t was public opinion, founded 
on the conduft of ^he party, and was a fair fubjcdb 
of enquit'y ^ he therefpre thought, that what that 
public thought,^ was evidence on the iffue as it; 
;hen flood. 

Tfec C^fcndant had a vcrdid^ 
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Carrovo and Lawes for die Plamtiff, 
J^rjkine for the Defendant. 



Herne el. alt. v. Hale, 

ASSUMPSIT to recover tbc fumof 55/. ZS. ^id. AinemoranavHi 
. ..rn 1 • rn 1 «n the back «f4l 

the dixferepce on the. price of nock. . <debt, altering 

The filler of Heme, one of the PlaintifFsy being tems'^orh:^*** 
about to marry Cri^g, the other Plaintiff, the ^^^^^^' 
I)efendant agreed to advance looo/. as a humt*? 
riage portion ; and to fecure it, the Plamtifft en;- 
tered into a deed, dated -the ift oi Augiifiy i792» . 
by which (among other things) they agreed ta 
transfer 2000/. three ferments, to the Defendant; 
which was accordingly done* 

In the month of January, 1798, a memorandum 
was indorfed on the deed, by which it was agreed, 
that the Defendant (houtd not transfer, or otherwife 
difpofe of the ftock, without giving fix months 
notice to the Plaintiffs. This indorfement was not ^^; 
Ibunped, 

1^ otice had been given 'in. puriqance of this agree- 
ment, and the ftock ibld^ but there being a di& . 
pute between the parties, as to wh^t price the ftock 
was to be taken, the prefent a^ioA wasintougbt ta 
try the queftiof^. 

Gurrow^ fox the Defendant, took a preliminary 
objedion to the Plaintiffs recovering; that the in* 
(lorfcment antbedeed of 1792 was not ftamped,, 
m^ fo C9v4^ npt be ^nmijH evidence. That 

it 
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it purported to contfdl, and to make an alteration 
in the terms of that deed ; fo that fubftantially it 
was a new inflrument, and required a new flamp 
znd the neoefiary folemnittes to give it efTed. 

Lord Ken Y oh faid, he was of opinion^ it did not 
require any ftatiip ; and inftaiiced the cafe of mort- 
gage-deeds, in which it had formerly been cufto* 
s»ary fo make indorfemcnts, ahering the rate pf ia- 
terefl from 5 to 4/^r cm^.^ on which occafions a 
new fiamp bad not been held neceflary. His Lord- 
fliip therefore admitted it in evidence j and tht 
Plaintiff had a verdid. 
' £^/2a»^ and Gi/^i for the PkiintifE . 

fjoiij and Xiarrow for die Defendant. 



^''** Robert Harrison, Surviving Part- 
ner of Thomas Harrison^ v^ 

ievcsal names ....,.»»-, ^ , 

c«mpoiing » ,-•-.**. 

^int^r*" T)^^''' ^^ ^^ indemnity-bond, given by the Dev^ 
ati^not iBtc- feasant toJtoien BX^rT/mms Hatrrifon. The 

vefttd m the pro* . -^ 

«is» in 4 aecia. bood r?ctteiJ,T^That one ■ €harles A/* Cartkyi havinec 

fatten on a bond %• j r j • ^ o 

•£iiiiiemmty, ta appued for.and prevailed on the Plaintift and his 

^fecure money . t- • i • '• t /• i 

a<ivaQce<i to a ittCQ oailii^i to Open a credit with their houfe^ and 

ihivd periboy and . 

the breach ftates to advance moncy, and accept bills on bis accouiHf ; 
paid^'b^^He pan- like conditioo <^ the bonilwas^ That if the &id 
^i^t'erefted'in CkarUs M'Corthy (hould not pay all tlie moaey 
J^;T^:;h\he which ihc Plaintiff (hauW aavance, and all bills of 
"^^Tt^n cxcbangjr drwA (||.4b<(n on his accoiint, that 

•i»thcfinnccn)» " ** «,:#k;^ 

pofedoralll}^ ^UbiA 
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within otic month after hotice given of the iatd 
Charles McCarthys 4efeult to the Defendant, cr 
left at his houfe, that he would ^pay, &c. 

The Defendant, after craving oyer of the bond 
and condition, pleaded inter u/w. — Firft, That 
Charles McCarthy had paid all famsof money ad« 
vanced by Robert and Thomas Harrifon on his ad- 
count, and aU bills drawn by him on them. The 
Plaintiff replied. That he and his partner, Thomas 
Harri/ony had advanced and paid on account <£ 
Charles McCarthy, a large fum of money ; ttf wit, 
the film of 1420/. and iffue thereon. The De- 
fendant 2dly pleaded,^ That he had not had rea- 
fonable notice given or left at his houfe, of the 
default of Charles M^ Cart Jy. Keplication, That he 
had fuch notice and iffue thereon, 
. The Plaintiff proved the payment of feveral bilh 
drawn by Charles McCarthy on the houfe oi Roheri 
and Thomas Harrifon and' Co. and feveral notes 
made payable there, drawn in January ^ Fehruaty^ 
znd ^larrh, 1795, at different dates i and which he 
proved to be paid by them. .. ■ 

In anfwer to this the Defendant relied, that the 

houfe of Rohvt and .Tkomas Harrifm and Go. did 

not xonfift of thofe two perA>ns only, but that the 

firm confifted of them and two other per&nsof the 

name of Nichols and Piicketi. That the bills being 

jdrawn on the houfe of Rohert and Thomas Harrifon 

and Co. and the notes being made payable by them, 

v/.hatever ipon^y was ^dvance^ in diifcharge of eithej*, 

was the money of Rohert and Thomas Harrifon aqrf 

-fheir partners, and not that of Rohert and Thomas 

^ HarrififH 
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Harr^ obly^ as the iflue ftood on the pleadings } 
and Erjkme^ for the Defeiidant,.cited Mjers v. Bdge^ 
7 Term Rep. 254. 

It was anfwered for the Plaintiff^ and proved by 
them in evidence, that the two. peribns of the names 
o£Meiolls and Prickeify and whofc names appeared 
in the firm, were nominal partners only, and- had 
no intereft whatever in the profits, they being paid 
» certain fum of money annually ; and Barber v» 
Farker^ 1 Term Rep. 287, wascited» 

Mn Juftice Lb Bt anc* ruled this to be a fuf- 

ficient anfwer, and to entitle the PlaintifT to m»n^ 

Cain the adtion^ as furviving partner^ in his own 

name only... 

ytinft^mtf widi rcfped to tlie iecond iffue on the liotice, 

iykond, forthe the cvidencc was, — ^That the Defendant JR/«>}tf»rjr 

vMcy advanced had bccomc a bankrupt in the month of MarcK 

S»ft tkird |Krr(bn,. ^ ^ 

and by the wo- 1793^ and CTiarlcs HP Carthj; in ih^May. following f 
kind is tapay and the feveral defauhs in payment had been niade 
lite party hM ^ in the months of /V^i^jry, March y znd jipril pre* 
»f«ffideiit for' ceding ; wd the funis then, paid .were thofe which 
BMdto^*I« the Plaintifffbught to' recover by this action;.. No 
^t^lhtT BOtice had been^ given to the Defendant, FitsJlmry^ 
J^n^^lSu.* -of ihefe feverar defaults, until ^ugtifi, 179^, Th^ 
Utohimtf he pi;^nfifPs coonfci accounted for this by (hewing, that 
foon alter his bankruptcy, the Defendant had left 
hi^ houfe at JBrjfiof^ where he had carried on trsde : 



* Lord Kfnyon wa^ abfent during part of the Sittinjgs at 
' euildhall. Mr. Jiifiic^ La Bxai^c &t for bia LordAitp at mfi 
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that he had gone to live in Irehndj where he had 
commenced bufinefs in the falt-trade, and that 
enquiries had been made for him^ but without 
^ffeft. 

Mr. Juftice Le Blanc. By the condition of 
this bond, the Defendant is entitled to notice of 
the default in payment by Charles McCarthy ^ of 
the fums advanced by the Plaintiff on his account; 
and which jioiice muft be given in reafonable time j 
and had it appeared that there had been grois ne- 
gUgence on the part of the Plaintiff in giving thac 
notice^ I (hould have held that it (hould difcharge 
Jiim 5 but grofs negligence n:\ufl: have taken jdace 
Co conftitute a fufficient ground to difcharge the 
Defendant. In this cafe I do not think there has 
been fuch negligence: however long the interval 
may be between the default of McCarthy and the 
notice to the Defendanr, it is capable of being* ex- 
plained by circumflances. It is in evidence, that 
the ^Defendant left his houfe and went to refide in 
another country, and the Plaintiff made enquiries 
after him, where he ufed to carry on his trade : this 
was a reafonable degree of diligence in the Plaintiff; 
and as there is no evidence that he knew where the 
Defendant was to be founds ^ I think he is entitled 
4E0 recover. 

Verdia for the Plaintiff- Damages 1420A 
JjOW^ Gibbsj and ^Efpimjfe for the Plaintiff. 
Erjkm, Mngaj, and ffi^ley fgr the Defendant. 
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^-.'j' Abel t^. J^oTTSi 



wtare, by a T^His was 411 aflioii on a policy of ihfurance bA 

memonndum of JL ^ , . 

ApoUcy^thc wines, on board the Danijh (hip Ellzabelhs^ 

underwriter was /• t^ ? n ' 

lb adjuft the loa jvarrantcd neutral property-^ froni Beurataux to o A. 

ifttbree months -^^ - i ^^ • 

after notice, » iHomas^ as a neutralihip. 
from the afiured Lofs by detention of Prindesi 
.tfhThaXir'*' The (hip was taken by the Freacfiy ahd carried 
j^ure by other fn^o G»Jf^/^^w^^, whfere^ the colony being in want 
of her cargo> they took it out, and compelled her 
to take in a cargo of the produce of that ifland-, 
with which (he failed ; (he Was afterwards captured 
on the 20th of Sepiemher^ 1793, by a Britifh fliip, 
and carried into Ne^isy where the cargo was con*- 
demnedi 

There was a memorandum on the policyi' That 
the lofs was to be adjufted within three months after 
advice of the (hip being captured. 

The Defendant relied on the circumftance. That 
he had had no notice of the lofs of the (hip. 

The broker who elFeded the policy was called ^ 

he could prove no dire<5t notice having been given 

to the Defendant 5 but faid. He had no doubt th^t 

notice had been given. 

^L^^V'^ The Plaintiffs counfel then called for Lhy^s 

n^^LToVa bff book, wherein the capture of the (hip was rtien-» 

TaJiic^uUrtbu" tioned ; and contended, that it was fufEcient notice 

S^'vrate, to the Defendant. 

may go to ibc pg^ 

jury. 
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iPer Le Blanc, Juftice. Lloyd's book is evi- 
dence of a capture, but it is no evidence of notice' , 
to a particular perfon. 

The Plaintiff then proved that the Defendant 
was a fubfcriber to Lloyd's cofFec-houfe, and a Con- 
liderable underwriter ; and was in the conftant haWt 
of examining the books at Lloyd's^ in which tha cap- 
ture was entered. 

LaWf for the Defendant, made two points: ift. 
That no notice had been given to the Defendant 
fufficient to fatisfy the memorandum on the policy, 
the evidence of notice being infufficient, as well as 
not being a diredt notice from the affured, which 
he contended to be neceffary : 2dly, That the (hip 
having been captured and carried into GuadaloupCy 
there then was a total lofs, which the affured ought 
then to have abandoned, and which they had not 
done ; and the lofs, in the declaration, being laid \ti 
Guadaloupe, no other lofs could be taken into con* 
(ideration, 

Mr. Juftice Le Blanc As to the firft point 
made by the Defendant's counfcl, it does not ftrike 
me that the communication of the lofs fliould ne- 
ceffarily come from the affured ;' I think that if the 
underwriter had notice by any means of the lofs of 
the (hip, that that would fatisfy the memorandum 
of the policy. With refpeft, therefore, to the evi- 
idence of notice, it is this, — There is evidence that 
the lofs of this fliip was publicly known j that (he 
ftood on Lloyd's books as a capture ; and that the 
Defendant was a fubfcriber to Lloyd's^ and in the 
Ifc^bit- of dai'y examining the books. Was the 

Defendant 
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Defendant tBe only underwriter in Lloyd's coSti^ 

boufe Ignorant of the capture ? In addition to this^ 

there is the evidence ofthebrpker^ who fwears that 

he believes the Defendant had notice, though ha 

cannot (peak to it in dire£t terms. I think this evi- 

VfontBefirfl dcncc fufficicnt to go to the jury. With refped ta 

^t,1he aVunId thc fccond point» Thai the afiiited ought not to 

^andon/b«tit havc taken to the fecond cargo which was impofed 

S^hrrnotic^ on him, but to have abandoned it,— r^h© pro* 

«*i«^iSc^^ pofition of law is a true one, that if there is at any 

time a total Io(s» and afterwards any change of cir* 

cumftances takes place, the^fTured is bound to 

make his eledion ; and he cannot try to take ad^ 

vantage of it, and to be determined by the cyfCBX^ 

if it is profitable or no(: but to make this rule of 

law attach on the cafe, it muft appear thai there was 

a time when the aflured was conufant of the 

change of cireumftances. There is no Evidence of 

the Plaintiff's having taken to the feconji cargo. It 

^oes not appear that the afTured had any notice of 

the lofs until ,the vefTel was cjtptured and carried 

into Nevisp on lier fecond voyage ; at that timei 

therefore, he had nothing toabandoni I am there* 

fore of opinion, that the policy is not difchargedi 

by reafon of the PlaintifTs not abandoning. 

The jury found a verdift for the Plaintiff. 

, Erjkim^ GMs^ and Giles for the Plaintiffi 

Xmjo^ Adam^ and Park for the Defendants 



Wboi> 
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Wood et alL AfUgnees of Pearce^. Saturday^ 
V. Thwaites, 



nPROVER foraleafe. * a denial to a 

To prove the ad of bankruptcy, the PlaintyTs S^ dcbror aliS 
called a witnefs, who gave iii evidence, that a ere- ^*thc f^ed^j^ 
ditor called on the bankrupt : he was then at home, bliSr^cy^ 
and was, by his own direAion, denied to the creditor, 
who thereupon faid, " he would wait for eight hours, - , 
or fee him/* After muchi importunity, the bank- 
rupt did confent to fee him. 

This was put to Mr. JulticeLE Blanc (who (at 
foi^ Lord Ken yon) as amounting to an aft of 
bankruptcy. 

His Lo^dlhlp faid, here is a denial to a creditor, 
that is an aft pf bankruptcy ; and it is not purged by 
. the bankrupt's feeing him afterwards, though in the 
courfe of the fame day. 

Thecjefcnc^ fet up was^^ that Pearcehad a partner 
of the name oi Elmni that the leafe was the joint 
property of IPeavQC and Etwin\ and that ^Iwin 
had authorized the Defendant to retain it. 

Le Blancj^ Juftice, ruled it to be ^goodde-r* 
fence. ' 

LaiVy Percevaly Aclanty and *r^ — «- for the 
plaintiffs, 

Qarrow and Gthhs for tlic^Dtefendant, 



Vo;-. HI% ^S K5r;^ha\« 



a46t 



^SES AT NISI Piaufli^ 



SMftkC iky. 



Ke^ishaw </ ^2//. V. Cox* 



Wherr t bfU of 
. •xchangi; was 
put into circuU* 
tiou by fndorfc- 
menty though it 
wa^ttdthewor^ 
f^orordcf/' ^bc 
infenioa of thole 
vords by the 
drawer^ with the 
^<^i£ent of the 
parties, neither, 
vitiatrk the in- 
ikrumenr, nor 
makes a new 
ftajn|) aeccilary. 



'This was an z&ipn of ailunipfi^, bi:ought to recov^ 

^ the value of a bill of exchange. 

The biH was drawn by Collier and Soi^^ in (avouj:- 
of the Defendant, whp h.ad iudorfed and delivered 
it to, one Kerjiazv, who was the fon of one of tlie 
PlaintiiFs ; he was indebted to the Plaintiffs at the 
time ; and remitted it to them ia difcharge of hi^ 
debt. 

Tb<jbill was dated the i^oi Augt^Ji^ Oa th^ 
2d of Auguji the bill was fcnt back by the PkintifFsjj^ 
OR difcovering that the words " or order" were, 
wantbg J fo .that the bill could not be negociatedj 
by indorferaent, 

On receiving it back, A>r/5Jrf^t», the fon, applied 
to the D^fend^nt, who referred bim to Collier ; by 
whom the words *^ or order*' were inferted. This, 
was all don? on the 2d of Augitfty pij. which day the^ 
bill was returned to-the Plaintiffs. 

The bill became due the 4ib of November. On 
the. i^th q^i Atigiifi preceding, Kerjhaw^ th§ fon^ 
was infprmed by the Plaintifis, thai th^ biU had 
been- irefufed acceptance ; and he gave pptice pf i^ 
immediately tp the Defendant, who infifted that th^ 
bill was a good one, and would be paid. 

Before the bill became duc^ tt^alle}\ the drawee* 
and Collier became bankrupts. On .the 7th of J\^- 
vemher^ Kerjkawy the fon, received back the bill 
from the Plaintiffs^ npted. ioi npn-payment : he 

tooki 
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took it immcdiateiy to the Defendant i who refufed 
CO pay it. 
The bill' was properly ftamped, 
Erjkifie^ for the Defendant, contended, that the! 
PlainiiiF Ihould be nonfuited : he relied, firft, On 
the cafe of Mqften v. MtlUr^ 4 Term Rep. 320. 
That the Defendant did not confent ta the altera- 
tibn by Collier ^ which brought ic within the ca/e . 

cited. That the alteration was in a material part» 
as it might change the right of fet-olF, by making . * 

that negotiable which was intended to go only in a 
^anicular account : but if it was not within xhat :,: 

cafe, it was within the cafe of Bowntan v, NicIjoJls^ 
5 Term Rep. 537 ; and a new flamp was neceflary, 
by reafon of the alteration in the inftrument. 

Mr. Jufticc ]Le Blanc It can hardly be con* 
tended th^^t the Defendant did not confent to the 
alteration, making this a negotiable bill, as he him- 
felf indorfed it, at^d fo confidered it as negotiable j 
but this I will leave to the jury As to the ftamp, 
I think, no new ftamp was neceflary. This was not 
a new inftrument, as in the cafe »of Bowman y« 
JSicliolb^ but merely ^ correction of a miftake, and 
in furtherance of the original intention of the parties. 
It would be different if. the aheration had been in 
the date, or of the time when it was to be paid ; that 
would be a material part ; this, ia my opinion, is 
not fo, and does not vitiate the bill. 

Thejury faid, this fort of alteration was very 
common J, and found a verdid for the Plaintiff. 

Laxv and Littkdale for the Plaintiff. 

S^rjkm and Garrow for the Defendant; 



«-► 
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A new trrafwas njpved f6r in the courfe of tki 
pcxt term ; but the court refufed a rule to (hicvj 
caufc. 



sunti^j, ?AHKIN V, CaRRUTHERS ^^ ^z/A 

I!^ribi^K- ^ssrMPsiTOna promrflbry note for 8oq/,, fignc4 
iftej, but ojic of by Jg/g-A^ Pafkifi, otic of the Defendants, drawn 

the partners hat j ^ i v , . . . , v. .^«««« 

retired without |hc tOth of Jufy 1708. 
sotice being •/ '. ^ • 

liven m the it appeared, that on the 20th oiAprih John 

Mazctte, 4nd the *^ r v r^ r i "f * •^- 

iiameor'th<?fiira Campbell^ ope of the Defendants, retired from tha 
• pcrCmdcaiiDjf partnerfliip, and never after mtermeddled v^ith the 
after the diflbiu- tradc ; and the bill was drawn after he had fo re.r 

tion» may ftill .ji*^ * ri**-' . ,.^ . ." 

eaji hpon all the tircd '^ but no i^oticc pf his retting was pubhihed in 

^^iihtv!^' \ht Gazette. 

th^r^^of^^ The defence was, — That the noje wa^ given fop 

Mx«v«*. ^Yit fepardte account oijofeph Parkin^ and" not oi^ 
the partnerfhrp account. 

Brskme, for the Defendant, contended, that notica 
in the Gazette could qnly aflfed antecedent tranfac- 
tions ; but if a partner had retired fro.ni a firm, a party, 
who never dealt with the houfe >yhifc ftich partner 
was in the firm, coqld not call upon the credi^ offuch* 
pcrfon as a partner, when in faft he wa^ not fo: 
admitting the principle, that if the perfon had dealt 
with the houfe before, if the difFolution of the 
partnerfliip had not been made public, the party 
Iftill continued liable ; the notice in the Gazette 
could only apply to thofe \yho dealt with the houfe 
before. 
. LoTiV, oil the fame fide. The only evidence of 
Irhc partnerlhip is by the deed of diflblution tha; 

was 
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Vas in April 1 798, and by rfiat the partticrftiip was 
recited ; fo that by the fame inftniment, by which it 
Hvas proved that he was a parmer^ it appealed that 
^e had deaied to be {6 at the tim'e the bote wa^ 
^drawn. 

G^^r^fir, on the fame fide. THi mbney Was j^aid t6 
Jo/eph Pdr kin 2iS agent for the. Plaintiff by Mr. J5oo/^, 
who had tiiat money to pay to tlie Plaintiff; and as 
he paid It to Jq/eJ)^ 'Parhihj the befenciant, who was 
one of the partners, "this was legal notice to Thomas 
Parkin^ t'he PlaiiitilF, X^sX John Campbell Was out of 
the partiierihrp, as his agent knew it. 

l^E BlaVc, Juliice. Is n6t this a qiieftlbn W 
the jury? The firiii cohtihues the lame. Have 
.you made Jofeph. Parkin an agent ? 

Gibht. \ liave'conftituted •/g/^/^rl^^ri/;! ahageht^ 
he received the 'money for hfs bVothfer. 

Le Blanc, Jufticc. tlie principle 'oh which I 
prditfeed is this :— That there was a partnerlhip (uli- 
iGfting, under the firrt of PariTn, Vampbell, anci Co; 
wMch cfintirtoed after the retirement oi Johh Camp* 
hell. The rule of law is clear, thiit where there is 
a partncrihip of atay number of perfons; if any 
'change is made in the partnerfhip, ddd no notice 
is given, any petfoh dealing with the paftnerfliip^ 
cither before or after fuch change, has a right td 
iall Updn ail the j^artiies Who at firft compdfcd th5i 
fifrti. 

In fuiiimingup to the jury, iiis Loirdlhip ia?ci k 
4oWn ai the law on the fvibjcft. That if the Plaiiiilff 
advanced the money, even after the time that otit 
6f the partners had rttitedi if he did not knpw of 

S3 fuch 
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fuch retirement, he had a right to fue all who bcifof* 
constituted the pattnerlhip. In point of fad in thi^ 
caft, John Campbell had retired ; but ftill if this 
was really a partnerfhip, and the money was lent td 
the perfons carrying. on trade under that firm, jdl 
Were liable. 

His Lordfhip added, I agree with the Defendants 
tounfel. That if this money was lent by the Plaintiff 
to his brother, and he lent it to the partner (hip, 
jhe PlaintifTcannot recovet ; or if Jofeph Parkin was 
agent to his brother, and he in. that charader lent 
the money, it cannot be recovered, becaufe Jofepli 
JParkirij the agent, had notice xiysx John CamphM 
Was riot then *d partner. 

Garrowy Parky zxid Scarlett for the Plainiifn 
Erjkiney LaWj ,and Gihh for the Defendant. 



. SITTINGS AFTER TERM 

m THE COMMON PLEAS 
AT WESTMmsTER. 

jt)«.i. , RAWLtNs i>, Vandyke* 



the huil>and is 
Dut liable Tor 
Aecvflartes fur<^ 



A ssuB^psiT for. the lodging of the Defendant's 
uiihcd to his wife and children j and for goocls fold 4nd dc« 

Wife,afte^a ,. , . 

tradcfman had hvcred to them. : . . , 

nottwe frotn the , . ,.^ ' % - % \ ^ • ri • 

huiband that (h* Thc Plamtiff proved; the lodging of the parti'e*^ 
imimcnan«^ at his houfe, and the furniQiing of liaen-draperjf 
Wot on the^vir- goods to the wife and children of the JDefendant i 
th« thefriref- which appeared to be neceflaries for them. 

Itian had (wih 'thC 
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The defence was,— -That the Defendant and hii 
'\vife lived feparate : That he allowed her ten guineiil , 

a week': Thatt;hcf Plaintiff had ftbtlde 6f thofa cir-' 
xrumftances, and not td ttuDrl^et' : but the notice not 
\o triift her, Was fai<i by th^ Plaihtiff to have tafcca 
^lace iftcr the bill for the goods had been delivered. 

It was further coiitended, that there was ho evi^ 
dfence that the hufband had refufed to receive' her. 
But it was giVen in eviderioe, that Mn Fandyksj the 
Plaintiff, had fupported a feparate eftabliftinicnt for 
iiis wife at Bathy where he had vilited her once 
"and at X)Jborn^% hotels iii London i ain'd paid the 
bills it both places. 

Lord El DON (aid^. The Defendant's tounfbl relief 
on his dilcharge frpni this aiftion, firft. On the 
"ground of his living apart from his wifcj and there 
being no 'evidence that he refufed to receive hcr# 
My conception of thie law is this i That if a toan will 
jfiot receive his wife into his houfe, he turns h«t 
'out of doors ; and if he does fo, hi fends with Yitt 
tredit for her reafbnable exp^hces. In- this cafe 
Mr. Vandyh h^% lived aplrt frorh hils wife, but he 
l]^s paid h|er expences incurred in that fituation in 
^her places^ and has therefore given her cjredk. 

The fecond ground taken by Mr. Pand^ke^i 
counfel is, That he gave h^ a feparate maintenance i 
informed the tradefman iof that fad, and gave him 
hotice not to trwft her. Separation, with a feparate 
frjaintenance, was formerly held fufficieht Xo charge 
the wife } but it is not fo held now j the Wife is not 
how liable ; but it is a different thing to hold the wife 
not to be liable and the hulband to be liable : the V 
S4 objcft 
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objeft of this adion is to make the hulband liable. If 
the hulband gives exprefs notice to a tntde^an not 
to truft his wife^ he (hall not be charged for goods 
furniihed to his wife: and if a tradefman has notice 
of a feparate maintenance given to the wife^ it is the 
dodrine of Lord Holt, that that (ball be nouce of 
an exprefs diflent on the part of the hu(band, and 
he (hall not be charged ; but where the trade(man'^ 
demand is for neceflaries, it is incumbent on the 
hulband to (hew that the tradefman knew of the 
feparate maintenance. 

The queftion therefore will be. Did Mr. Vandjfhe 

diflTcnt from furni(hing his wife with the things 

charged? lam of opinion, that for every thing 

furnilfaed after notice of the feparate maintenance, 

that that amounted to a difleiit ; and for thofe, that 

the Defendant is not liable. 

ff ahtrfband, With Tefpcft to the things furnithed to the chil- 

if feVr^fon*** ^^^^> ^ ^^ ^^^ ^^y ^^ ^^^^'^ ^^ ^^^ '^^* ^^^ where, 

^ftra hirihu- ^^^ children live away from the father, that be is 

drcn to pefide Kablc, becaufe the things furnilhcd are necefTaries ; 

vrith their » . O > 

nioih«r, h€ is As a father, he has a right to the cuftody of his chil- 

iiable for necef- * . ; 

rtries fUrniftcU dfcn, and may obtain poflfeffion of their peribns by 
habeas cwpus \ but where he does not aflert that 
rightj and fuffers them to remain with iheir mother, 
I think he thereby conftiiutes her as his agent, and 
authoriees her to contra^ thofe debts for clothing^ 
and other. necefTaries $ but t^his I think fhould be 
left to the jury. 

The jury found for the Plaintiff. 
Cockelly Serjt. and Parke for the Plaintiff, 
• Bejt., Serjt. for the Defendant. 

NeRMAsr 
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KoRMAN V. Cole. ^. t^ 

ASSUMPSIT for money had and received. Affumpfit «ai 

The action was brought to recover a fum ot cover b«ck 
30/. which had been depofited in the hands of thi forthcpwpofc 
Defendant^ under the following circumftances :— *pcifo5 IJihu 

One Tunfiall being under fentence of death in dting a ^rdoa 
Newgale^ the Plaintiff was prevailed upon to lodge undcnfcntew»* 
that fum in the hands of the Defendant, to be ap- 
plied to the purpoie of procuring him a pardon. 

On the cafe being opened. Lord El don expreffed 
a doubt, * whether the aftiOn \vaS tiiaiiltainable^ 
faying, that he would hold the Plaintiff to vefy 
ftrift proof of the means ufed to procure, the par-^ 
doni and called on the Plaintifi's counfel to fbew 
upon what grounds tliey founded their right to 
itcbvef. 

They dated, that Tunflall x'wzs, a man of good , 
charadter before his conviftion : that one Jl/or- 
land being a perfon of good connexions, and 
If^aving accefs to perfonsofinterefl, the money was 
to be given to him for fo ufing his intereft, by re- 
prefenting, in favourable terms, the cafe and cha- 
T2id:tToiTunJlalL 

Per Lord Eldon, I cannot fuffer this caufe to^ 
proceed. I am of opinion, this aftion is not maintain- 
able : where a perfon interpofes his intereft and good 
ofiices to propure a pardon, it ought to be done 
^ratuitouHy, and not for money : the doing an ad 
of that defcription, (hould proceed from pure 
* tnotives 
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inotives. not from pecuniary ones. The money is 

not recoverable. 

The PlaintrfF was nohfuite^. 

CockeHi Serjt. and L/irLVe^ For the Plaintiff* 

£efi, Serjr. and Reader For the DeFendant; 



tllLLj one, ^V, V. HuMPHRYSii 

AniitomcVs HTHft was an aftion of affumpfit, buonght by the 

ViU for bull uefs, -■--»,. .w, , . ^ , ; 

muft be left at PlaintifF, who was an attorney, to recover the 

iiwcmng-houfe, amount oF his bill^ For biifinefs done for the De* 

if not perfonall/ ^ - 

dcrivcrcd ; a dt« ienclant» 

c«ilf«ing.houfe The PlaintifTproved the'making out and delivery 
SitWnthJ^ftrtl of his bill, and the bufinefs done ; and that it had 
X Gi^. 11. 1. 11. y^^^ j^£^ ^^ ^j^^ Defendant's bpufe one mo;>th before 

theadtion brought ; but it appeared that it had been 
leFt at the Defendant's cortipting-houfe. 

It was obje<Jled by the Defendant's counfel : that 
this delivery was not conformable to the (latutd 
% Geo^. 11. chap. 23^ which required a perfonal de^^ 
livery, or the bill to be left at his dweUing, or laf^ 
place of abode. 

It was cobttended for the Defendant^ that the 

compting-hbuife was to be deemied a dwelling withiii 

■ the words of the ftatutci as the Defendant muft. 

, have inhibited it while doing his bufinei^ ; and 

that the requifition bit th6 ftatute was therefort 

Satisfied. 

Lord El DON faid^ that he was of opinion thit 
the true conflru&ion of the adt required a delivery 
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at iKe dwelUng-houfe, if there was not a perfonal 
delivery ^ and that the delivery at the compring* 
feoufe was therefore infufScient s arid nbrifuited thd 
Plaintiff. 

Shepherd^ Serjt. and Barrow for the Plaintiffi 

Oackell, Serjt. for the Defendant* 



SITTINGS AFTER TERM 
IN THE COMMON PLEAS ' 
AT GUILDHALL. 



maiA* 



^ Ewers v. Huttobt. 

THIS was an afHon of affumpfit, to recover a fum at . 
^ * . Aieptraienuiin 

of money for the maintenance and fupport of J<^"*"" <fcurcd 

' * ^ 1»y a deed cxc- 

mt Defendant's v/ife. c«fed by the 

It was proved, that the Defendant had ' treated ^»^'^> ^"' n<>t by 
hh wife with much barbarity, and turned hetout ^°'^5 tndrucji 
bf doors: that the Plaintiff received her into his tcnanceisno 
family, and furhiflied her with neceflaries ; for ^ai^'^brogght 
vrfwch tlie prefenc aftion was brought. furnS toher* 

There was alfo evidence given, that' fome time U^ownbuf!!!^' 
ifter the wife had been turned out^ (he returned and rSi^to 
ning at the bell: the Defendant went down to the b'hcrhu?^^^^^^^^ 
door, aiid refufed to admit her. 

It was ptoved, that the wife had had brtweea 
.$ and 4oc/# fortune when (he married. 

The digrFchce was,~That the abfence ctf the wife, 
ifor part of the time> was an elopement 3 as Qie 

might 
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ihjght have returned to her hufband's hpufe : adi)!^^ 
That a feparate maintenance was fecured to her, fome 
time ^fter her leaving htr hufband's houfe. To' 
prove which, the Defendant gave in evidence 
a deed of (eparation; executed by the huflbaudand 
wife J but it was not executed l>y the wife's truftce^ 
who was a party to it. 

Lord Eldon faid, there was no doubt of the 
law, Ihat where a hulband, eithei: from iJI-treaH 
ment> comjielled his \*ife to leave his houte^ from 
motives bf ptifonal fafety. Or turned h^r out of 
doors^ that any perfon ^^ho afforded her prbtedion^ 
and furni(hed her with necefiaries correfpondentsO 
his rank ahd fituation in life, could compel the 
hufband to pay for them j but that in afcertaining 
what fuited his circumftances, the fortune whicli 
the wife brought could not enter into the con- 
fideratiort: the jury were to regulate their vfcrdift 
by what the hufband's circumftances were whca 
the reparation took place. 

As to the queftion of ebpementj it did hot ap- 
pear clearly^ whether the term elopement in the 
books» meant an adulterous dopement or not; 
here there was no imputation c^ an adulterous 
dopement : but it was fettled in a cafe in Lord 
Raymend^s Reports, to which he fubfcribed, that if 
the wife had eloped, and afterwards folicited to be 
received again, and the hufband refufed to receivb 
her, — from that time he was bound for neceflaries 
furniflied to her; and that feemed to be the'cafe^ 
taking it even to have been a voluntary ebpettjeiit 
by her. 
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As to the deed of reparation produced, it wtft 
^fte paper,— -it was binding in po degree ; it was 
executed by the hufband and wife; but the wife 
htid no will of her own ; Ihe could execute no 
•deed 5 ihe coiild not, covenant with her hulband 5 
Ihc could only contr^ by the means of a truflee, 
who became bound for the performance of what fhc 
contra(5ted to do : here he had not executed the 
deed. The hu(band could not therefor^ he fued 5 ' 

and the deed was of no avail. 

His LordQiip therefore coilcluded with obferving, 
that the wife having folicited to be received into 
the Defendant's houfe^ and being refufed by him> 
he was bound to provide^ her with neceflaries ; and 
that the deed of feparation fqcniil^ed hiqi with no 
defence. 

Verdia for the Plaintiff. 

Shepherd, Serjt. and Lawes for the Plaintiff. 

Beji, Serjt. and Barrow for the Defendant* 
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IJf THE COMMON PLEAS. 

SITTINGS AFTER TERM 

AT GUILDHALL. 

A. ssiTMPsiT on a policy pf affurance, oh a Danljh whcnfickuHr 
' {hip tvom ^Itona to Surinam. ofthemtfterof 

f- T • • • crew IS fet «p ai 

The defence relied upon, was deviation. The «n«cufcfor . 

• . ■ . • * ' . , deviation, xt if 

(IjiD, in the courfc of her voyage, had j^ut into the j|^*;^^'J 

port fi«wUutpiop« 
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sitd'icines ana port of Plyffim^i^ wluch w^ out of the comipba 

nccelTaries for /• r i in • j r 

thdToyagcwere .courfc ot hcf voyage> where lae remained fourteen 

en board, in a , 
cafe where the QZy^^ 

voy^'age requires f fac aufwcf fct Up bj the Plaintiff to this was^ 
{^^^furgliS^c" that after the Ihip had failed, the Captain was taken 
^^^ HI wiU\ a f<?vere fit of the gravel ; Th^t the Mate 

Jtiavifig pricked his finger^ by accident,, ]^i^ bati^ 
•and arm fwelled to fuch a degree,, as to- (er^der 
Jbin) incapable of doing his duty ; and that, they 
put into Plymouth, tor tl)e purpofe of procuring 
jine^ical affiftance. The fa^s of the illnefs of the 
Captai.n and Mate,-rt-of their going into Pfpnouih^ 
;and applying tQ a furgeon, there, were proved s bus^ 
it appeared on the crofe-examination of the wit- 
oefles, that the furgeon of tb,e ftwp was unprovidecJi 
with the proper inftrumems and medicines,. He 
was not called ; but the furgeon at ^ipnouik^tw^ 
that th^ medicines adminiftered on board, vjcere onlj 
comnjon aUeratiye pills^ and that fome iin.t had beei^ 
ufed* 

After the Defendant*^ counfel had addrei^d the 
jury for fome time, Lord Eld on interpofed.. 

His Lwdfhip faicj, that it appeared to him, thati 
the Plaintiff had not made out his cafe. ■ It w:as ad* 
mitted that Plyrmuth was not in thp regular courfe 
t)f the voyage infured} but the Plaintiff juftified the 
deviation from nccelfity. Neceflity was injbrae cafes, 
• an ftccufe for deviation ; and he did not know that 
the . Gxcufe fet up here, had ev,er been admitted 
, to be a iufficient one. He was of opinion, that if 
by .the vifitation of God fo many of the crew^ who. 
ff^x^ otherwife fuificient, became fo afflicled witl>s 

fccI^n.eCsj^ 
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ficknefs, as to be incapable of navigating the (hip, 
fuch an illnefs cf the crew was a necdBty, whichi 
might juftify a deviation ; but wh^n k was (et up as ^ 
juftification of a deviation, he thpnght it incumbent 
on the Plaintiff to (hew that he had provided againft 
Virhbtwas fo the a6t of Godj by every proper jwre- 
caution, as to medicines and neceffaries for the 
Voyage, as much as he was bound with refpeft to 
the tightnefs of the (hip* It wa$ in evidence, that 
a furgeon was neceflary in fuch voyageiR as the one 
^n(ured : if, therefore, ficknefs was, to b^ fet up as> 
^n cxcufe for deviation, the Plaintiff fhould (hew 
that the furgeon was provided with fuch medicines 
and inftruments as would probably become necejT- 
^ry in the courfc of the voyage, ari(ing from he 
common cafualties of mankind. He thought, in the 
prcfent cafe that had not been done : the furgeon 
^t Plymouth was proved to have lanced the arm* 
Had the furgeoA on board no Jancet? The medicines 
too furnifhed by hi^a were of the moft conmion 
kinds i and it was cycn prpved, that though the 
captain was afflifted with the gravel, the (hip's 
furgeon was unprovided with a fyringe, thou^ 
an inftrvment fo necelTary for that complaint. He 
was alfo of opinion, that th^ necefl^ty for going 
into port ought to be made out by the Plaintiff 
\)eyond aU poffibility of doubt^ and that it did ari(e 
and exift without any default of the mafter or party 
infuring;. and if they did come in for medical 
advice, he fliould expedt that medical men (hould 
\^ (jailed, to prove that fuch ncCeflity did exift. 
• - The 
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The furgeon at Plymouth had proved no fuch tbiog; 
and his Lord(bip added, that he therefore thought 
the Plaintiff had failed in pcoving his juftificatioa 
for the deyiatiom ^ . 

The Plaintiff vifas nonfDited. 

Shepler^y S^gt* Baijty, Serjt. and Lowes, for the 
Plaimiff- 

Lens^ Serji. M^m, ^^tjU and Orjlow, Scrjt. foy 
^9 De(en4an;. 
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G A S E S 

ARGUfib Al^D RULED 

/ 

AT NISI PRIUS, 

HILARY T£RM, 41 GEO. IIL *^ 



IN THE KING^S BENCH^ 
PlRSl- SITTING I^ TERM. 

EsTE V. Broomheaio, ?^»*^'? 

AsstJMPsiT for fti5ney had and received. * ifto<JeUo!if»« 

^ bond (of fecur* 

The acHon was brought to recover the fum of »^k *° annuity, 

. ^~ . ^ the grantor 

1 50/. which had been paid as the confideration of pJ«*«^s ^^^^ >« « ' 

•^ , * void for a defc£fc 

an annuity. 10 the memodai 

The Defendant's tounfel objefted: That the 17 Geo, iil an* 

l^laiatifF could not recover the confideration, as the mits to that pica 

* ', t 1 r • A t a^*J enters a * 

annu ity had not been let afidek . n^/iprofe^i, tv 

To this it was anfweredj That admitting it to be medUwiymaiM 
neceflary for the grantor of the annuity to fet it foimOTevhid- 
afide before the grantee could fue in this aftion ; in *°''^^*^*^' 
tills cafe he h^d done what was tantamount to 
It J for the grantee, thp prefent Plaintiff, had 
brought an aftion on the bond given for fecur- 
ing the Annuity, which was the fum which had 
. been paid for it : that to that adtion on . the 
bond, the Defendant had pleaded that the bond 
was void, by reafon of 4 defeft in the memorial, 
¥oL.III, , T under 
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under the annuity aft of 17 Geo. III. : That the 
Plaintiff^ knowing the plea to be true, had entered a 
noU profequi ; fo that the Defendant had relied on its 
being void; had bad the benefit of his plea to 
that effedk ; and that he ihould not now be allowed 
to confider it valid and fubfiQing* 

His Lordlhip acquiefced in the diftinftion, and 
the Plaintiff recovered. 

Garrowy Onflow^ Serjt. and Beauclerk for the 
'Plaintiff. 

Erjk'me and Damfier for the Defendant. 

Vide WeddelH* Lyuaniy ante i ft vol. 309. 



SECOND SITTING IN TERM. 



. JIex v. Lawson and others. 

r«aenihe ««€- T^His was an indidment againft the Defendants ; 

^irS'tbcV The firft count was for an affault on the pro- 

^^SS^tU fccutor, charging him as a conftable belonging to 

Vkl^lllx^hct^ ^^^ Ti%^w<?j police-office j the fecond, for a common 

.•fficctheycail-aifault. 
not take a p er« 

SSkSSta*^^ By the ftat. 39 and 40 GeoMl. ch. 87, the Police- 
^arriAfi. office was^ftabliflied ar Shadwell: by that ad, juftices 

are appointed to ihat office, and a power is given 
'to them to appoint perfons as conftables and fur- 
Veyors. One of the profecutors was appointed a 
conftable, and anotherperfon of the name ofCowen, 
furveyor. The Defendants were the mate and part 
of the crew belonging to the fhip Cygnet^ then lying 
in the Thames. 
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In confequence of an information, the conftable 
and Cawen the furveyor went on board the (hip, and 
found a confiderable quantity of coffee and fugar, 
which they fcized : they departed, but defired the 
Defendants to attend at the police-office the ne'xt day. 
The Defendants neglefted to do fo ; in confequence 
of which, the conftable and Cowen went pn board the 
day following, when the Defendants refufed to at- 
tend. The conftable endeavoured to fcize Law/on 
the Defendant ; when a fcuffle enfucd, and the of- 
ficers where driven from the (hip. For this affault 
the prefent indiftment was preferred. 

In the courle of the evidence of Coweriy it ap- 
peared that the Defendant Law/on^ when the officer 
came on board, a{ked for his authority : he pro- 
duced a parchment, which was his appointment 
to the place of furveyor, in which was mentioned 
the feveral parts of his duty. The parchment was 
produced. Lx)rd Keky.on afked. If they had any 
warrant or other authority to take the Defendants 
into cuftody ? ' 

Being anfwered in the negative, his Lordftiip 
proceeded : — I think there muft be an acquittal. 
After firft finding the goods, the Defendants were 
fuffered to go at large; the juftices (hould have 
ifllied their warrant, grounded on an information, 
authorizing the officers to take the Defendants into 
cuftody, and bring them before the magiftrates : 
that has not been done. The furveyor and conftable 
wenf onboard without any authority, except that 
derived from the appointment of the former, which 
is in the nature of a general warrant. I do not ap- 
prove of general warrants i they have been repro- 
T z bated 
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bated a century ago. 1 think the profecutor had no 
authority to take the Defendants into cuftody ; and 
they muft be acquitted, 

GarroWj the Common Serjt. Silvejier^ 'Wpi^^jff^u 
.and Knapp for the Plaintiff. 

Erjkine and Gurney for the Defendants. 



sae 



SITTINGS AFTER TERM AT WESTMINSTER. 



w. t4, j8ot. Edmonstone V. Webb. 

If a bankrupt T^His was a /t/Vv /^/^/^j on a judgment. 

pleads his bank* •*• __,, ^^ \- , « i i i • i i * * 

ruptcyinbar, Thc Defendant pleaded his bankruptcy; and 

and the PJaintiff ,., ,. .^ , , rro- 

relics on its reued on his certincate, that the caule oi action 

having been ob- , • 

tained b^ fraud, aCCrUCd pflOr tO U. 

foL*"o piov*^*^" The Plaintiff impeached the certificate, on the 
':rbo:r.r^ ground of fraud. 

^rtbnsV^t : The fraud relied on was,~.That perfons had been 
titffMuXand admitted to prove debts under the Defendant's cotn- 
iihouWhe'caiicd. n^iffion, and to fign his certificate, who, in fad, 
were not creditors, but who fwore to fiditlous debts, 
in order to entitle them to (ign it. That by flat: 24 
Geo. II. chap. 57. left. 9, it is enafted, '« That 
^here any pcrfon (hall fraudulently (wear or depofe 
before the major part of the commiflioners named in 
any commiflion of bankruptcy, or by affidavit or 
affirmaiion exhibited to them, that a fum of money 
is due to him or her from any bankrupt or bank- 
rupts, which fhall, in fa6l, be not really, ind, in 
faft, fo due and owing ; and fliall, in rcfpe(5t of 
iuch fiditious or pretended debt^ fign his or 

het. 
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her confent to the certificate for fuch bankrupt's 
difcharge from his debts,— -in every fuch cafe, unlefs 
fuch bankrupt (hall, before fuch time as the major, 
part of thefaid commiffioners (hall have figned fuch 
certificate by writing, by him to be ligned and 
delivered to one or more of the faid commiffioners, 
or to one or more of the affignees of his eftates and 
efFefts under fuch commiflions difclofe the faid 
fraud, and objed: to the reality of fuch debt ; fuch 
certificate (hall be null and void to all intents and 
purpo(es, and fuch bankrupt (hall not, in that cafe, 
be entitled to be difcharged from his debts, or t© 
have or receive any of the benefits or allowances 
given or allowed to bankrupts by the faid a6t oC 
the fifth year of his Majefty's reign; any thing 
therein contained to the contrary thereof in any wi(b 
notwithftanding/' 

The PlaintifPs counfel then propofed to prove^ 
by collateral evidence. That feveral of the debts 
were fraudulent ; particularly in the cafe of one 
Henley^ who had proved a, debt under thecommif- 
(ion. His debt they propofed to impeach, by 
(hewing that he had himfelf become infolvent, and 
aflSgncd his efFeds to a truftee; that by fuch. means 
they had become po(re(red of his books ; by refer- 
ence to which it would appear that Webb the bank* 
rupt did not owe to Henley the debt which he had 
proved under the commi(Eon. 

They alfo offered, by firailar evidence, to im- 
peach the debts of others. 

^ The Defendant's counfel objeded: That this 
was attempting to do by indired, what could be . 
•^one by direft evidence ^ tbrtt was^ by calling the 
«^ - T 3 parties 
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parties thcmfclvcs who had proved their debts^ and 
by examining them as to the a&uai Hate of their 
accounts when the debts were proved* 

It was anfwered by the Plaintifi's counfel. That 
t it would be improper to call fuch witueffes, who 
muft be perjured on one fide or other ; inafmuch 
as if they came forward as witnefles on the trial, to 
prove, that at the time when they fwore to the 
debt under his commiflion, Webb was not indebted 
to them, they would be entitled to no credit. 

Lord Ken YON faid, That that objeAion (hould 
lie in the mouth of the Defendant, not of the 
Plaintiff; and be thou^t they ought to be called; 
their tcftimorty being certainly open to much obfer- 
Vation. 

Ooc witnefs of that defcription was called, who 
eftabliflied the faft of fraud ; and the Plaintiff had 
averdift. 

Gibbs and La^coes for the Plaintiff. 

Carrow for the Defendant. 



Where a note is 

ficTJl*.""; Barlow v. Bishop. 

pay a debt con- 
tra£le(l by her 

in the way of a .ASSUMPSIT by the Plaintiff, as inddrfee of a 

ieparate trade XX . 

carried on by promiffofv note, made by the Defendant, pay- 

her, and Ihe in- ^ v't* 1 . 

dorfesit, thein- able to jfrm Parry ^ and by her indorled to the 

dorfee cannot •^^ • • «• ■ • 1 

recover: the Plaintiff, With the common money-counts* 

Plaintiff (hould ^1 /• xt /»• /• 

declare on it as • Plea Ot JSon^qffUmpfit, 

^"he huibandi The dcfence was,— That the Plaintiff made title 

«nd her indorfo- t 1 ^ t> 1 • 1 

mtnt might be through -^/zw Parry ^ who was a marned woman; 
^athTiwd^ wd who for that reafon could not indorfe the note : 
thc'wajr^hw ^tat if^4icn the noieiWk§ given^ it .af^jhat momenj 
^*^^* .: • became 
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became the property of the hulband j fqthatby 
no aft of the wife could that property be tranf- 
lerred from him to another. 

Lord Ken YON faid, on this objeftioft being 
taken. That the Plaintiff fliould have declared on 
(he note according to its legal effeft ; that is, as a 
note payable to the hufband ; and if it appeared 
that the hufband had allowed the wife to indorfe 
bills and notes on his account, the Plaintiff might 
ihen have relied on the indorfement by the wife.* 

The Plaintiff proved. That the wife carried on 
tht bufinefs of a milliner, at Birmingham ', and the 
confideratipn of the note was haberdalhery goods, 
furnifhed by the Plaintiff, whowas an haberdalher 
in London : That (he had dealt with the Plaintiff in 
her own name : That flie had given a note for the 
money in her own name : That the prefent note 
was given by the Defendant, on being informed 
that the former note could not be negociated with, 
full knowledge of all the circumftances ; and cited 
Ifrael v. Doug/as 2 H. Black. 239. 

Lord Ken YON faid. He was afraid the Plaintiff 
could not recover on the note, on account of the 
indorfement ; but that he would referve the^oint, ^ 
Whether he could not recover on fome of the 
raoney-counts ? ' • 

Erjkine and 'Efpinajfh for the Plaintiff. 

Gihhs for the Defendant. 

In the next Term this was moved ; when the 
court were of opinion, that the Plaintiff could not 
recoven 

T 4 W£LDOH 
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Wei^don v. GqutD, 

hz^T\\JT{o7 TTrover for a quantity of caHicoes.. 
;..^eTng^"s Plea of Not Guilty. 

dk^vercdtorhem T^e cafe was,-^That the Plaintiff had dellverect 
the calli.coes to one Pearce^ to have them printed \^ 
Jie dclive^^d therq to the Defendant, who was a caU 
lico-printer : the Pefe^dant did not know that the; 
goods did not belong to Pearce-y and he kept tlie 
goods for the bial^nge of a general account; between. 
fearce and him. 

The Plaintiff's counfel rontended,^ ifljt That the 
r^fendant had no right to hold th? ^oods fgr the 
general balance : and, zdly, That eyen fo, the De- 
fendant could not bold the goods, as they were 
pot the property of P^^r^^; and that the lien, if anjTj^ 
^ould extend pnly tq cafes of the goods, of the 
party hiinfelf. 
y Lojd Kenton faid. That he thought the 

Plaintiff had a lien for a general balance ; and that 
ihe fame point had bfen before decided, that cal- 
lico-primci-s hc\d fuc^^ a Jiep, ; but that it muft be 
for wrork done in the coyrfe ojf that bufinefs, for 
\^'hich the li?n was clairned -^ — tl^ey could no^ cUim 
teitctecaUicQ ^ ^^^^ ^^^ money lent, or for any cojla^eraj matter : 
k^^l *o a^'l-fon ^^ ^wld be confined to work done ir^ the particVilar 
^ohavcthcm bufinefs. As to t^e fecondpoint, be was ofopinion* 

primed, and fuch ' / ' " "" * * *•' T ' '• 

delivers them to That if the goods were taken in by the Defendant 

a callico^princffr i r t^ 

for that pur. as the goods of Pearce^ who was his debtor^ and 
he is then in< ignoHint tha? U^e prppcr^y belonged to. another, hp 
caiiico-Vrittter thought the lien extended to thofe goods, ancj 
^s aVmft the gave the Cefendant a right to hold them. It was 
«Fb\uicn: '^^""^ \ike tbe cale of a fador^ Vfb^^^» ff ^% perfon who, 

' dealj^ 
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• 

^eals with a faftor^ receivfis goods from him as hi« 
own, he has a right to hold them for a debt due 
by the faftor, and againft the rightful owner ; and 
cited George v. Chggetfy 7 Term Rep. 359.- 

It would therefore be rieceflary for the Defendant 
to fliew, that there was fuch a balance due to the 
Defendant, as entitled him to hold the goods as a 
Hen. The Defendant did give that evidence, and 
had averdia. 

Garrow and Marryat for the Plaintiff* 

JErsiine and Wood for the Defendant. 



L1M1.ANP V. Stephens. 

r^ASE for feaman's wages. ^^ ^^ 

Plea of I^on-afTwripfit. *'p ^7 inhuma 

u/ £^ treatment cor»» 

The Pl?iintiff and Defendant were natives of P*i»*^<>'5», 
Sweden. The Plaintiff had entered on board the not fuch a dc- 
fliip at Stockholm. The articles were out and home. «inmmt to a jbf 
She had made a circuitous voyage, and arrived in claim for hb 
the Thames in December ^ 1800. Th^ Defendant ^y«ge^ 
had afTaulted and beat the Plaintiff feveral times ia ^*'''^' 
the courfe of the voyage; and had put him 
before the rpaft, as a corpmon failor, though he had 
been hired in the capacity of mate. The Plaintiff 
applied to the Swedi/h conful, flating his fituation, 
but nothing was done ; the conful only defiring the 
Defendant lo attend him ; vhich he refufed to do. 

The defence relied oci waSj^-rr-That the PlaintifF 
l^eing a failor, had hired with the Defendant, under 
articles ; by which the Defendant was bound, under 
% penaltyj^ to bring back his crew to Smdcn ; fa 
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that no aftion could be maintained in England^ Or 
until the completion of the voyage. 

Lord Kekyok. There are reciprocal duties 
between matters and iervants. From the fervant, 
is due obedience and refped ; from the mailer, pro- 
tedion and good treatment, Defertion is a forfeiture 
of wages; but if the captain condufts himielf ia 
fuch a way as puts the failor into that iituation, 
that he cannot without damage to his perfonal 
^ fafety continue in his fervice, human nature 

fpeaks the language, — a fervant is juftified in 
providing for that fafety. After the Plaintiff 
had been with the conful, he communicated to 
the Defendant the wilh of the conful- to fee him. 
The captain faid, ** He would go when it fuited 
him ;*' and being prefled by the Plaintiff to do fo, 
he beat the Plaintiff very feverely ; threw a log of 
wood, which hurt his foot. The Plaintiff left the 
fliip 'y and the Defendant was heard to (ay, That if 
he returned, he would chain him to the nufl^ and 
bring him to Sweden. 

Erskine. The Plaintiff cannot juftify a defertion 
by reafon of the Defendant having beat him 3 for 
that, he could have an aftion of affault, which is a 
proper remedy. In this cafe the Plaintiff failed 
Under articles, by which the captain is bound to 
bring back his crew to Sweden^ under a penalty ; 
and the lailor forfeits his wages by defertion. 

Lord Kknyon. Is a man bound to fervc at the 
peril of his life ? Defertion is an anfwer to the 
feaman*s claim for wages; but that muft be a volun- 
tary ad of the feaman*s, and not be caufed,by any 

aft 
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«ft of the captain. In this cafe^ the aft of the cap* 
tain has made the difiblution of the contraft necef-* 
fary and, m my opinion^ juftifiable on the part of 
the faiJor; and, I think, he is^ntitled to a verdict* 

Vcrdift for the Plaintiff. 

Garrow and 'EJ^hiaJfe for the Plaintiff* 

Ershne and Wtgley for the Defendant. 



Mesnard V. Aldridge. ^'*"* 

THIS was an aftion on the cafe, on the warranty The conaitiow 
•' of thcfideby 
of an horfe. auaion^printea 

^ and piafted up 

The horfe was fdd by the Defendant, by audtion, wider oiea^c- - 
at his repofitory, and warranted found. whcrchcdccUtts 

The (ale took place on the JVedneJday. At the dons are a$ 
time of the fale, the auftioneer announced that the em notice to 

J. - f r r ^ r t purchafcrsof 

conditions ot the lale were as uluai. theconduioas. 

Thefe conditions of fale were proved to be con* 
tained in a printed paper, pafted up under the 
auftioneer^s box; and by one of them, all horfes 
purchafed there, in cafe of any unfoundnefsdif- 
covered, are required to be returned before the 
evening of the fecdnd day after the fale. 

The horfe in queftion was not returned till the 

Saturday. When returned by the Plaintiff, he was 

.informed that it was too late, as he ought, purfuant 

to the conditions of the (ale, to be returned on the 

evening of i^ri^i^'. 

Erskine, for the plaintiff, contended, That there^ 
•was no evidence of notice of the conditions of the 
. fale. 
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talc, fufficient to bind him. That the auAione^r 
bad not proclaimed them publicly; fo that the 
PlaintifF might have been ignorant that he pur- 
cliafed under fnch conditions. But, at all cvents> 
he contended, That if the Defendant, who was not 
the owner df the horfe, had not paid over the price 
(which if he had, he admitted he would not h^ve 
been liable) that he remained fubjed to this aftion, 
on the warranty* 

Lx)rdKENyoN. In this cafe it is proved, that 
printed particulars of the fale are pafted Up in the 
, public fale-room, under the audioneer's box. la 
the cafe of carriers, whoadvcrtife that they will not 
be liable for goods loft above the value of 5 /. unlefs 
entered as fuch, the pofting up of a bill in ihc 
coach-office to that effeft, has been held to be fuf- 
ficient. I therefore think the fame mode being 
adopted here, gives the fame degree of notice to 
all perfons who come to this fale 3 and that it is 
a fufficient notice of the conditions under which 
the horfes are fold. 

With refpeft to the main point. When parties 
enter into a fpecial agreement, they muft adhere to 
the terms of it. Here there is a condition, That 
the party purchafing, muft return the horfe within 
two days; which he has not done. I therefore 
think ;he Plaintiff muft be nonfuited. 

Ers'kine^ Garrow, and Reader for the Plaintiff. 

Idaw and Gihhf for the . Defendant^ 



Cary 
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Gary v. Longman. 

T^His was an aft ion on the cafe, brought to re- ifaaiuthof 

•*• J X • r • • 1 • 1 r makes very coa» 

cover damages tor mfnoging the copy-right of £derabirad<ii- 
a book called Paterfotis Itinerary^ or Book of Roads ^ ^M^^t^Z.^^ 
belonging to the Plaintiff. c«py.right*Mi 

The Defendant had been the proprietor of an Jnd c»n*ra»ki« 1 
Itinerary, or Road Book, called Paterfon's. In the foi"aa"infi^ 
-contraft for the mail-coaches, many difputes having '^'*^^**- 
arifen concerning the aftual diftances of places in 
England znA Wales ^ — in the year 1793, a Mr, Haf- 
car, who was then fuperintendant of the mail* 
coaches, engaged with the Plaintiff to make an 
aftiial fnrvey of the roads, by the dir^ftion of Lord 
JVaJJingham, who was then one of the poftmafters 
general. The agreement under which the Plaintiff 
engaged was, to be paid 9 d. per mile, with every 
affiftance which he could have from the pofl-ofEce 
and poft-mafters all over the kingdom ; and he was 
to be entitled to all the benefit to be derive.d from 
the fale of the book. 

PaUrfons Booh of Roads was firft publiflied in 
177 1. It went through many editions ; and in 1796, 
the eleventh edition was publiflied. In 1798, Cary 
the Plaintiff, publilhed his Itinerary from his furvey; 
and though therewere in it feveral verygreat improve- 
ments, he had borrowed a great deal from Paterfon. 
In 1799 the twelfth edition of Paterfon^ was pub- 
liflied, by the aflignee of the Defendant on the 
record (they having fold to a Mr. Newhery); and 
this edition contained in it all the improvements that 

Cary 
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Cary the Plaintiff procured from his furvey, as well 
as othcri of their own. 

The counfel for the Plaintiff, contended. That 
the Defendant, by embodying into his twelfth 
edition the improvements and matter of the 
Plaintiff's, had been guilty of a piracy of his 
work, and a breach of his copy-right. 

For the Defendant, it was, on the contrary, con- 
tended. That C^ry*s Itinerary was, in fad, but a 
new edition oiPaUrfofis Road Book, with improve^ 
ments ; or, at all events, that his publication was a 
piracy itfelf. That fince the ftatute oijinuy the.rights 
of authors to copy-rights, rcfted only uilder the 
ftatute ; and no common law-right exifted : That 
. th« Plaintiff could therefore only derive his title 
under the flatute of ^im-^ and that under that aft, 
it was neceffary that the Plaintiff, who complained 
of the infringement of his right, fliould be the 
author ; which they contended here he was not. 

To (how that, in faft, Caty had embodied Pdtet'^ 
fons book in his own, feveral errors which were in 
Faterfon^s book, were found to be copied into 
Cary'^ : and the fame evidence was given on the 
part of Cary^ to prove that his improvements had 
been copied into the twelfth edition of Paterfon. 

Per Lord Ken YON. It appears in this cafe, that 
the Plaintiff Mr. Caryl has been employed bythofe 
concerned in the management of the poft-officc, to 
make an aftual furvey of the roads ; which has 
been aftually made at a confidcrable expence. The 
public has paid that money, if I may ufe the ex- 
preffion, to acquire that copy-right in the furvey 

which- 
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\vl)i€h was to be ^ade at their expence. ' But it is 
faid, Tt^t the whole of the book publiflied by the 
.PlaimiflT^ is i>oc his own: th^t he has pirated from 
the Defendant's book : but ftill it is dear, that a 
vcty conficjeiable part is of his own coile^aing. It is 
mot tieceflary that a Pkintiff who brings an aftion 
of this {ore, (bould have the whole property in the 
work which he publiQa^s. When the learned Dr. 
Sanmel Clarke pubiifhcd an edition of Homer, with 
ziotesp did any one doubt of his copy-right of the 
notes be had publiflied ? Or of that fund of learn- 
ing; Dr. B^ntky^ right to his notes on Horace ? 

Mr, Gray gave part of his works to the pub- 
lic, as they were publilhed by Mr. Murray^ the 
bo6kfeller ; but fome of Mr, Gra/s pofthumous 
works being publilbed by Mr. Mafon^ which Mr. 
Mutray added to his publication, the court ordered 
Mr. Murray to expunge the latter from his publi- 
cation. 

In this cafe Lord ffaJjingham, by whofe direc- 
tion the furvcy was made, has given the copy-right 
of' thsxi part of the work arifing from Mr. Carys 
furvey, to him 5 and as it has been ufed by the 
Defeedant's affigiiec, in his laft publication of 
Paterfin^s R^ad Booky without his conftnt, I think' 
the copy^right has been infringed; but, under all 
the circumftajaces, nominal damages will perhaps 
fatisfy the jtiftice of the cafe. 

The jury found a yerdid for the PlaimiiF, with 
damages \s. 

Erdine^ Mwgay, and Holroyd for the Plaintiff. \ 

Cil^U J'orkf and fVigley for the Defendant. , 

HoAltE 
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HoARE v^ Allen. 

iBttttAionf«r 'T'ms was an aftbn for criminal converlatton mth. 

• criiB* MO* wben ^ 
comuTince to thc PhintlfTs wifc. 

St imputed to Thls caufc had been tried before. It theh 

aui^caUawif appeared that the Plaintiff, by a letter from the 

tepniVmuion ^ Defendant^ with whom he had lived in habits 

wifctobJrhuf. of great intimacy, was informed, that his wife 

p!Kctowhfck had conceived for him an affedtion, which he 

|i4tblw tocher l^^d endeavoured to avoid : difavowing that any 

'*'''*™*°*' thing criminal had then taken place ; but adding, 

that in cafe (he did quit her hufband's houfe, 

he would think himfelf bound, in honour, to afford 

her an afykim. It appeared in evidence, that after 

the receipt of this letter, her hulband had permitted 

her to go from iiis houfe, under the pretence of 

/ going to her unclc'Sj accompanied only by a fmglo 

fervant. 

The counfel for the Defendant relied on this as 

a connivance on the part of the hufband (the 

Plaintiff) to her elopement ; and which went to the 

ground of the adtion. At the former trial the jury 

. thought fo, and found a verdid for the Defendant. 

The cafe now came on to be tried on a new 

trial. The Plaintiffs counfel relied, That the wifc 

had left his houfe with a declaration of her inten- 

. tion to go to her uncle^s : that thc hufband bad 

fuffered her to go, under the impreffion that that 

was the objeft of her journey* 

The Plaintiff called a Mr. Clarke an intinaate 

jFiiend of his 5 he proved, That he had been fent for 

By Mr, floarf i he communicated to him the letters 

' which 
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Wkich the Defendant iiad Writtert 16 him. He 
illated, that thd l^laintiff was in gttat diftrels ahd 
iinxiety of mind. 

He was afked. If Mrs. Itaa^e did not Inform her 
hiilband that Ihe wds going 16 heruncle*sj and 
that her hwfband had given credit tb it? And 
the Plaintiff's couhfel Were proceeding to examine 
further to that effefti 

This was dbgedled to by the Defendant's cdunfeL 

E^Ski?re contett3ed^ That though it was hot 
Evidence joh the iflue, to (bew that her ttAl intention 
Was to go there i yet, that it Was evidence th^t th^ 
htilband really believed that her intention wa^ to go 
where (he reprefehted, ' 

Ldrd KfeNYOK faidj Tfaat he had doubts in his 
niind iritrpeding the propriety of thbfe qucftions, 
df the repteientations made by the wife to the hiif^ 
bind^ rcfpefting her views and intentions . as to a 
hA which afterWirds took place. As, however^ 
fome of the Judges, on a motion for a new trials 
thought that this was part of the res gifla^ and 
ought to bfr^dmitted, he (hould admit it ; to whicH 
the De^ndant's counfel, if they thought fitj mighC 
tender a bill of exceptions. ^ 

There was a verdift for the Defendahh 

Erskine^ Dalhsy and t^ewhoU for the Plaintiff. 

'the Attorney General and Gar rim for the tJ4* 
fendant* . " ' 
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Harman V. Tappenden and otherSi* , 

i>een*amoTed H^Bis adton wos brought l^ thc FUintiff, who was 
i^berof acor. OQe ol thc firccinea of the compatif of freq 
wh"ha"'b^n filhermqi and dredgrrmen of the man(7 and hua» 
S^itM^"' dred of Feverjham, in A^«/, who had been re- 
"onTrdri"« ino'ed irotn his faid office, and was reftored to it 
Sn rf* eT^' *>? a toaodamus from the court of King's Bench, . 
I^ve°dhiS.V ' "^^^ Plaintiff declared for fpccial. damages, by 
anaadoaeu jcafon of his amotioH : firft. That he for a long 

their corpouMe ' «» 

^'cShTcoft. ^*?^^ (^^ ^*^> ^''^^ ^^^^ +^^ ^Aujruft, 1798, to th^ 

^fthemandunat. 18th oi January ^ 1800) was dejirived o{ the advan* 
tages, profits, &c. to be derived friom his privilege 
of laying and keeping oyfters on the oyfter grounds \ 
and, sdly, Was put to great cofts and charges in the 
{everal proceedings in the court of King's Bench) 
in procuring his reHoration to the fa^d office. 

The Defendants on the record were the ftewardi 
foreman, treafurer, and book-keeper of the com- 
pany^ and the other members whd conflituted a 
court, called Tlte Water Court ; by the fentence of 
which the Plaintiff had been amoved. 

The Plaintiff proved. That he was entitled^ as 
one of the corporation of free fifliermeni to certain 
lyofits from the pyfters, and which he, had loft in 
confequence of his amotion. He then prpved thf 
amotion by the aft of the corporation ; and laftly> 
The cods which he had incurred in his application 
to the court of King's Bench, and the proceedings 
xm the mandamus, 
"•' • * - tJ'pon 



u 
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■ Up6tt t!his ci(e being midfe but, feveral objcdloftl 
were made to the aft ion j but the onlf two upoti 
fvhjicB the Lotd Chief Juflice gave any opinion, 
were the following :— i 

It Was firfl objeftcd. That the aftion Wis not 
maintainable againft the Defendants i itiafmuch aa 
it appeared that the afts upoti which the aftion was 
founded, had been done b^ th6m in their c6rporat* 
capacity: zd!y> That the declaration went to re* 
cover the cofts of the mandamus, which could not 
be recovered by law, as the court of King's Bench 
had not given them when the rule was made abfolute 
for a mandamusir 

X-ord Kenyon fald. That with regard to the 
latter pointy he had no doubt : That the law had 
given cofts only in one Cafe of a mandamus^ that 
was under the ftatute 9 ^nn^ chap. 20. which gave 
cofts- where there was a traverfe ; that he (hould 
therefore hold. That the Plaintiff could not recover 
any in this adi<Hi. 

That with refped to the firft point, he was dif- 
pofed to be of opinion, that the aftion could not be 
fuftaaaed on the ground made by the Defendants 
counfcl : That the Defendants were charged for 
an aft done in their corporate capacity. Nothing 
was charged or proved i^nft the Defendants that 
the aft had proceeded from malice, or that it wa$ 
done by the individuals, with a. view to deprive 
hiqi of the^.profits which he derived from his fitua- 
tioa in the corporation, which alone could afford 
any colour to the aftion, tie, however, would re- 
iervethis point, and fuffer tlhe Plaintiff to ta^e a 

U z verdift. 
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verdift^ with leave fof the Defendants to move t<l 
fee it afide^ and have a nonfuit entered. 

Erjkine^ Oarraw, Gihh^ and H^ood for the 
Plaintiff: 

Law^ Mingay^ Bayle^^ Serjt. and ^Efp'majfe foe 
the Defendants. 
t Btft Re ^^ ^^^ ^^^^ term, a rule was obuined to the above 

effedty when the court argued in opinion with the 
Lord Chief Juftice, and a nonfuit was entered. 



SITTINGS AFTEk TERM AT GUILDHALL. 



fihtnz^h. CooftE V. KeK£DAY* 



In an aAlbn of 

yncnc of the 
Ceoit of Coil' 



4afti«o. 



I'ud"/ T)^*T on a judgment of the Court of Confcicnce 
for the city of Lotidon. 
i^\toc€oi The declaradon ftated the adis of parliaittent for 

Xondon, the /♦ ^ 

i>iaiuiffmttft eftabiilhing the courts of Confciencc in London^ 
tStf^nt when for the fcCovcry Of ftoall debts. It then averred, 
WM obtained. That the Plaintiff, b^ing a perfon inhabiting within 
wiAittUsjurif- i^ c\\Y oi London^ duly warned and fummoned thd 
t)efenda*nt (he then being a perfon inhabiting 
within the faid city) to appear before the commif* 
fioners for the court 6f Requefts : that fuch pro* 
feedings Were had \ that the commi/Boners made an 
order between the faid parties, ordering that the 
fald Defendant Ihould pay into the faid court of 
Requefts, at GuilJiaU, for the ufe of the Plaintiff*, 

* - 4cr. 
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46J»and %od. forcofts, at four weekly payments, 
uiitil the Defendant and cofts were fatisfied, and 
which order then renfiained in full force andefFeft; 
that the Plaintiff had not in any way been {atisficd 
in that demand. 

Plea, General iffue. 

The Plaintiff proved the entry in the book of the 
commiffioners of the court of Rcqneft ; by which it 
appeared, That the judgment flared in the declara* 
tion had been given. 

The Defendant's coonfel infiaed. That it (hould 
be proved that the Defendant was at the time of 
the judgment refident within the jurifctiftion of 
the court of Confcience in London. 

Lord Kenyon ruled it to be neceffary : and 
the Plaintiff being unable to prove it, was non- 
fuited. 

Erjkine znd for the Plaintiff. 

Mingay an4 Barrow for the Defendant, 



■ / i ' J .. .1 !■ 



Allen v. Keeves. 

^ssyMFsiTQo a banker*s qheck, drawn by the AMtt^m 
Defendant, oa Bowles and Co,, wIk) were STSSSSf 
bankers, payable to Janer or bearer for ao/., dated leSSt'Tbi*^ 
the 28ih Novemier^ idou U^*^ "P*^ ?• 

d»y whea it 

The Plaintiff proved the hand-writing of the Jfjj^ ^**^ 
parties ; that the bill was prefented to the bankers 
fQrp»yme(Jt, who refufcd pi^ymept j and notice to 
U J Keeves^ 
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KmiiSfikt defendant ; and there re(led their C4^» 
It was proved that the check was givpn to (hs 
F}aintiffon the 14th ofl^ofuemhr*, but it wa^^atfd 
tl)e i8thy on which day it was prefented as above 
ftated, it being dated that it was not to b^ pfed t\ll 
that time. 

. e/^*J0bjeQ?ed: Th^t the PlalntiflT Qopl4 not 
racovcr : that it was in cflf^d a hill qf exchange, p^^yt . 
able four days after date, it being qf^a^c the i4th of 
Novemhery and made payable ti>e i8th, fov|rfl?iy,f 
' after, which w^s done to avoid, \h^ ft^ipp. T^at by 
t^^^ 4th fefliQn of tbc^ftatute ^^ Gei^Wl^ ch«SO« drafts 
cir o];dcx5 payable to l^carer on demand, bef^ring d^f 
on or before the day on whicl^ they wcrf i0\i^r ara 
^p^gipt^ fronathe %mp-daty : tU^t this di4i?ot 
C99i$ ^i(hin the exception of the {latujte^ and there* 
fore could not be given in evidence. 

Lord Kenton faid, he was of gpjnion th^t,, as 
the draft w^ inrex\c|e4 only t^ ^ye ^^^ ^^ 
operation from the i8th, when it was dated, he 
Ihould hold it to be a draft of that date ; and 
it appeared to him that it would produce great 
inconvenience in the commercial world, if he was 
to hold. That a ckedc on a bankei could not be 
poft dated. 
. • • 'Verdift for the iPlaintiff for the amotmt^ w'^fi 
. liberty to the Defendant to move to enter a non* 
fuiip 

Law and Warren for the Plaintift 
^- • Qhhs^ and -— — — for the Defendant 

' In «he neat term Gihbs moved fer a new trial} 
ivboh ix)£d Kkn yon changed bis opinion^ and JieM 
/ A • ^ thfi' 
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the cafe to be not within the exception of the ftatqte j 
and the Plaintiff was nonfuited. 



ThELLUSON v. CopPINGER. i«ot. 

T^His waS an adion of malkious profecutien. 

The Defepdant had preferitd a bill of in- , . .. ,. i 
didment againft the Plaintiff, upon which he had 
been« acquitted. j' 

. The Defendant was ia thJ^ King's Beachi prifori - . -i 
for debt. , 

. He now applied to Lord Kentok fitting* at -] 

iiifi Prius, tbat, be might be broiight up to attend 
the trial of this caufe. The affidavit ftftted,- Th^t , ' 

the caufe was of lauch confequence to lu^ ; and 
that he believed his prefence would be of matterial ' '^ 

confequenoe at the triaL .^ 

Lord' Kbk VON faid» it could not I^ done^ Hq 
remembered the firO: cafe in which (he qi^eftion ha4 
ariien relpeding bringing up a perfon charged in 
eioecution^ and which had given rife to one of 
the hardeft aftions ever tried : It vvas againft tho 
fticriff for an efcape of the perfon brought up 
under fuch circumftances* The lavC was however now 
well fettled, thara witnefs might be brought up; bu^ 
it had never been extended to the cafe of a party 
to an aftion J nor could he do it. 

Ma^kinhjh for the Defendant^ 



U4 . IN 
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IN THE COMMON PLEAS. 
SITTINGS AFTER TERM AT QUILDHALL- 

PoE ex dem. Walker v^ 
r^^ryzvk Stephenson, 

IStXdtel^*' "PjECTMENT forpremiffes in Fenchtirch Blteet, 
^wcec^cfeeir - Thc leffot of thc Plaintiff was the heir at law 

At law and a 

Granger, the of Mafj Rohfnfon^ thc tcftattix. 

muft be proved ' TIic Defendant claimed as dcvifcc, and Was not 

Dy the mod " , , , , 

dear and un- related to ^he tcftatnx : the will, it was contefted on 

«ncc; b^t, if the ground of fraud in procuring it, was dated m 

tnioifo^e / 1785 : two of the fubfcribipg witneffcs were dead : 

Jubfcribxnr^it- ^fe^ ^^ird was called : he proved. That thc teftatrix 

^idencrmliyli, lived 2lX. Rumfordf mEffexi that he, t-he witnefs^ 

^!!^4«!^^*' fog«^l>^J'^ with an attorney and his clcrjc, y?ho. 

^ere the two other witnefles, y^ent down in the 

evening to Rvmford ; he flayed for foine time, and 

between eleven and twelve pNrlock at night, the 

witnefs was called in,, the attorney an^ his cleric 

Slaving bee^i in the room fome time before, when he 

, iigned the will ; but he faid that he never heard the 

leftatrix fpeak ; and tha^ (h^ held down her head|^ 

and looked heavy and flupid. 

«Lord Elpon to the l)efendant*s counfel. Do, 
you recoU^ft the cafe of Bo^ ea^ d^nu Parr v. 
jfUcisy at Winch^ert Mr. JufticeByi-LEK laid 
^t ^own, That when a flranger to the £uni]y 

^lainx 
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daims under a devife, he would expied It to be 
done by moft clear and explicit evidence. As to 
the execution of the will, I fublcribe fully to that 
of Mr. Juftice Bctller's dodfcrine : the witnefs to 
a will is to fpeak to a faA, that the teflatrix was 
at the time of executing the will of found difpofing 
mind, memory, and underftanding. Can a wirneis 
who never heard her fpeak pronounce on that? 
And is it not evidence againft her fanity that (he 
appeared in a Ilupid and incapable Hate ? I chink 
it is. 

The counfcl for the Defendant relied. That as 
the will was conteftcd at the end of fifteen years, 
when two of the fubfcribing witnefles were dead* 
they Ihould be at liberty to prove that the wit« , 
neflps were perfons of charafter, and not likely to 
procure fuch a will as was imputed to have been 
imppfed on the teftatrix. This was oppofcd by 
the PlaintifPs qounfeh 

Lord E^DON faid, he fhould admit it ; and the 
evidence was admitted to that effeft. 

Thf furviving witnefs, who was called, dated. 
That before he went to Rumford, the mother of 
the Defendant, who was 4 legatee, called to inform 
him, he was to go there. He laid, ** That he muft 
ftop to get a clean feirt.** She replied, " Never 
mndp it will be bettef than a (hjrt to you." He 
was |)rpceeding to ftate that, after he returned, 
he was called in by her; and the circumftahce of 
a convcrfation refpefting the executing of ih? will* 

This was objefSted tq. 

Lord El DON held. That as flie had direftcd the 
^itncfc to prepare to go to Runrfordi(idi the purpofe 

' * Of 
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ef attefting the wtS^ ^^ cbaverfacioci whh< ber I4^ 
ipefting xhewilUwasevkkncci . 

Ver4ia for the Pliainoff. ; 

Shepherd^ Serjt. Bgtf; Serjt, and ./^rj^if fei: tli« 
PWntifF. 

•Vat:ghdn^ Sfjrjt. iflw, Serjt.. aikd: Wmtw for tb« 
X)«fenjdanr. 



Woodward; ^* Labkin<^l 

Inanaaiofiof T^RE&?J^S»S for takiPg Z fljiP. 

trcfpafs agamft ^rJt ^\ ^ f' ^-i ' -y ». - - 

the fhcriff, it Is Plea of Not guilty, , 

Ll'^ztToZ^ a ' The Plaintiff, to prove the takbg by the fiefendanf, 

cuiedby himof who wa§ fhc^iff of Keut^ produccd a bill of Tale of 

yXZwhidi the (hip, &c. executed by the Defeadant to a pur- 

Se'^Tunp,^^^ chafer under rhe/,/^. iVrecited the ifluing of the 

"r^lf^^^na w^it in a .cau'fe of J^arrowy^MCmmlU .that he 

^^'^ had feized it under the writ, and fo fold and .tranC^ 

fftred it. This wasrelied on.as proof ot the trefpals.' 

For the Defendant it was objefted : That the onljr 

way to make, the (heriff a trefpaffer, was by pro- 

duftion of the writ, and proof of the. taking by his 

oiBcer. 

Lord EluDON tilled, That as the circumftance? 
were fta,ted in the bill of fale, he thought that waa 
the evidence of the trefpafs. 

To prove property in the Plaintiff,, his counfel 
produced a copy of the fliip's regifter, frorn th^ 
Cufloni-boufe, in which the. Plaintiff's name ap* 
peared as owner. 

The Defendant relied,. That by Lord Livjft- 

pQoU ^diy the mere ad of produdion of the re* 

■ ^ - - - giftbt 
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giftef wa^ not of iifelf evidenQe of tbie proper^, 
iviiit^Qut th? prQdu6l;iQn of the \M of f4e* 

J-.Qrcl E^.po^j'. The regiftcr flates* That ft e was ir»(hip*« wrff- 
a Br/Vj^ built (bip, captured by. the eaomy ; that the tL cufSoH** 
TQgjftf r wa^ ^eftroycd i tl»at: (he wa^ fold tQ a neutral thitiiT^.. ^ 
fUlsa^<^ i w»sitbQn becjoapc <hi^. property of a Brj^ifi Iftl^^^i 
fu^d^, ♦nd r^giftcred then as the. fqle. property of JrScS,lnTby'^ 
modward and Tarras. Under thefe circumftances ^^aVit^f ^ ' 
th^reisnobiU offelencceijaryiitispurchafedfroma ^^Z^^^^^^ 
fofaigner^ aAd now, ior the firft trraQ, became Bpiti/h ^^'" 
pfop^ty;. this,, therefore, i$.a^ if tl^e party who 
n>a.ke$ it^e regifter is the builder ; ^nd i^ I thinkj^ . 
widw^e pf property fufScient to call Qn the Pe- 
fen^i; to explain, in it. 

. Thf dfjfpnce wa^. That M\Conu^ll w^s the real 
owner, 9^4 ffoiqJfiwrd th^ captain,: that M^Cotmell 
MM3, p(>ffeffe4 pf the g^and bill of iale^ by a purchafc 
vti^^X 9 4;of^d^{pn^tion,at JStt//a^/2« ; and that he had 
paid for the repairs, &c. and appointed TVoodward^ 
^hwwptaiia. Tppfo^e thia» the. Defendant ppo- 
<iuQed.a French biU of fale of the, flWp,. by which it 
vas ajCgwd to 'M^QoniieiL Tlxis, was prpved to be 
4onie by ^ HjOiari^ aft,, under ical, which wa? pro- 
4uced^ aind a copy, of the origiixAl aft.. 

This v^s Qbjjea.ed to as oot being evidence, it not 
being a^ e^^aonii^ed copy,, nor proved to be fubfcribed 
by the parties* It was proved, in anfwer,. That the 
V&ge was to todge the original, inftrumeat with 
iheo^cerj and that the nputy raad^ out. a copy,, 
which he delivered out, and which, was the in- 
ftrumeftt. producedt 

■ . ■ Lord • 
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T*fcMreth» Lord Eldon laid. It was fufficient cvrdcnce, 
i7«FreBch bill the Original being always retained^ and a copy only 
vyailctfUi iifued by a perfon having power by the law of 
W'liTofi^hSr Franc0 to authenticate the inftrument. 
aa^as^ornieAGe. j^ appeared that it had been propofed to fdia 
part to fVoodwardi and he ftated. That 600 /. was 
paid on that account; which the Defendant ad- 
mitted ► 

luord El DON, An^ equitable title will riot be 
fufficient to eftablifh a property to maintain this 
aftion» I take it to be clear law, that his Majefty*s 
fubjeds cannot buy (hips captured ; it is founded 
tn his allegiance not to aid his enemy : it is to 
aid the enemy to buy captured property: notwith* 
ftanding the French condemnation^ a perfon of this 
country cannot purchafe fuch property, which be* 
Ipnged to a fellow^fubjeft : the property therefore 
flUl^emakis in the original owncr^ from whom it 
was captured, 
TfMwrmtam Thc pofleffion of thc mafter is the pofleffion of 

okinga.Aip>»» the owner. If M^ConneU originally purcbafed the 
Mt'fiifl^i^! Hiip^ and it was propofed to let Woodward have a 
(hare, the legal intereft never pafTed ; it remained in 
M^Ctwnelli ahd the fums fuppofed to be paid^ 
would not give him a legal title. The policy of 
Lord Liverpool's ^&i is to have an evidence of the 
real property ; and to allow any other as an equitable 
intereft, defeats the policy. If the jury, thereforCj^ 
believe that Woodward was aSing as mafter, thq 
l^<ftion cannot be maintained. 

Tbc jury found a verdiiS^ for thc EJefendant. 
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Lens, Scfjt. JSailey^ Serjt. and Littledak for the 
Plaintiff: 

Cochellj Shepherd^ Marshall^ Bejl^ Serjt. and 
"^Effmajfe for the Defendant* 



Hurry and ScIineider v. Royal Matck^d. 
Exchange Assurance Company* 

THIS wa$ an adlon on a policy of infurance on the Whcnt* poUcy 
* ' 14 on goods until 

fhip RqyaM and goods on board, from Peter/- ^^^^h i«n^d, if 
9urgM to LondM^ including nique or boats, be^nning t^He goods out of 
the adventure on the goods from the loading on own lighter, th« 
board the faid goods with boats at Peterjburghy and chv^dV Utic 
the fliip at Oronftadtj to continue upon the ftiip int^poWic ^" 
Until fte (hould arrive in London^ and moored rUd^at wit'er* 
twentj'^'four hours in fafety ; and upon the goods ^r" thfgood? 
until difcharged and fafely landed. WrdlhStcn 

The Ihip arrived in the river, and on the 9th of 
June the goods were taken out of the (hip, and put 
into a lighter ; it was moored alongfide the wharf. 
While the lighter lay there, it funk, and the goods 
were fppiled> 

It a^jpeared fufther in evidence. That the 
I'laifltiffs, who were confignees of the goods, em- 
plpj'ed and paid the lighterman, into whofe lighter 
the goods bad been putj but that the lighterman 
was a public lighterman, and regiftered at IVaitr^ 
Claris Hall J and not the private fervant of the 
Plaintiffs. No defeuk was imputec to the lighter j 
And it wis alfo proved to be the conftant ufage of 
'. . . the 
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iht Rnjfa tnerchants to land cheir goods by means 
of thofe public rcgiftered lighters. 
• The Defendant's counfel, on this evidence^ relied. 
That by the delivery of the goods out of the (hfp 
to the lighter, employed by the aflured, that the 
policy was at an ^nd ; and cited Sparrow v, dr- 
fulhers, z Stra. 1 236, as cxprefsly in point. 

The Plaimifi^s coonfel ctmtended. That thb 
w^fi a lofs coYeitd by the policy. That the delivery 
to a lighter of the defcription of that on which 
the goods were pm on board, being a delivefy acl 
cording to the ufage of the trade ; and did not dif- 
charge the underwriter until the goods were landed 
out of the lighter : but they chiefly relied on a cafe 
o\ Rucker v. Lrnidm AJfarance Company^ which was 
tried at Guihlhall before Mn Juftice BuJtLBit 
(Sittings after Eafter Term 1784) ; in which it had 
been ruled by that Judge, That though \ delivery 
to a private lighter, employed by the coniignees^ 
difcharged the underwriter from the time they Were 
fo taken on board, it was otherwife where the gdod» 
were delivered to a common and public. ItghtW, 
entered regularly at IVatermarCs HalL The de- 
livery in the latter cafe could not be held to be ft 
delivery to the configtiee until they were liinded. 

Lord Elpo!^. This is a policy of xftfurartceoA 
Jhip and goods frofn Peterjburgh to London j and 
the claufe in the policy on which the queftion \xk 
this cafe arifes is, *' That the policy fhall coiitifiue 
on the fhip until fhe is arrived in London^ and 
moored in gobd ftfety for twenty-four hours ; and 
t>\)on the goods' and merchandize, untii tlwre diA 

charged 
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diarged and (afely landed/' It appears iii evidence^ 
That the goods were taken from on board the 
fliip after her fafe arrival in the Thames , and loft 
before they were landed. As the policy is on the 
goods " uniil they ar^ fafely landed/* I think it i$ 
incumbent on the undenvriter to (hew how he is 
discharged from this part of his exprels under« 
taking. 

The cafe of Sp^row v. Carruihersy was decided 
before Mr. Juftice Lee, who was a very great 
lawyer: he held the underwriter not to be 
liable until the goods were aftually landed, by 
reafon of the tlelivery before the landing to th^ 
confignee himfelf. He would not look to the 
cuftom or ufage, where there was a written contrad: 
between the parties : I (hall feel di(pofed to hold the 
fame doctrine : but I adopt the fanfie diflindion 
taken by Mr» Juftice Buller, and the dodrine 
which he has laid down in the cafe cited. The 
ground of his determination was, That if the 
merchant fends his own lighters, he takes the rifque 
on himfelf; but If he (ends a lighterman, regiftered 
at IVaiermaris HaU^ he is a perfon to whom public 
xredit . is given ; and he is not to be con(idered 
merely a§ the lighterman of the confignee, but the 
common li^iterman of both parties. This dodrine . 
I hold, not becaufe the cafe before Mr. Juftice 
Buller was the laft determination on the fubjed, 
byt becaufe I think it is founded on grounds of 
law. 

As<» therefore, the goods in queftion were put into 

poilbiSon of a public lighterman in thq regular 

couifc 
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CourTe of difchsirging the c^os of Vefiels iit the 
uade on which this policy was undenvritren, and 
the lofs happened before the goods were landed^ 
I am of opinion » that the underwriters continued 
liable ; and that the PkintifTs are entitled to recover^ 

Vcrdift for the Plaintiffs. 

Shepherdy Heywoiki^ and BaiUy^ Serjts* and Giles 
for the PlaintifTs. 

Park^ Lefis^ and Beft^ Serjts. for the Defendant. 

In the next term this cafe was moved in the court 
of Common Pleas, when the court agreed in opinioa 
with the Lord Chief Juftice. 
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A. 

Accejfary. 

IN tan aftion for words, charging 
thcl*lainlifF with having been 
acceffary to a felony, which the 
Defendant juftifics, it is compe- 
tent to him to prove the principal 
felon guilty^ thou^ he may have 
fccen acquitted. Cook v. Fkld. 

• Page 134 
So wh^re a pcrfbn is indilded as 
acceflary to a felony, he may go 
into evidence to prove the prin- 
cipal felon innocent, though he 
may have been convi£tcd» ib. 

An a£tion cannot be maintained 
for money which has been the 
objca of a fet-ofF in a former 
aftion between the fame par- 
ties, Hmnellv. Fair/ami. 104 
But it may for any furplus above 
what was fiifficient to cover the 
tjemand in the former aftion. it. 
Vide yiffhm/i/hf Baron and 
Ffinty Carrier^ Con/laHe, 
Excijif Saihu 

AJminiflration. 

The produftion of the letters of 
adminiftr^tion granted by the 
Ordinarv, is not of itfcif fuffi- 

VOL.III. 



cient to prove a party dead. 
Thomfon v. DonaldJoHk Pagif}^ 
Vide Bankrupt. 

Admiffion. 

Th6 admiflion of one tfuftee will 
not bind his co-truftecs, Daviet 
V, Hedge, lot 

Jlitery where parties are perfon- 
^lly liable. /*. loz 

An arbitrator may be called as a 
witnefs, to prove faftrs admitted 
before him as arbitrator. Gri%^ 
gory V, Howard. 1 1 3 

Jdverfifement, yyU fividin^t^ 

Adultery. 

In an aftion for crim. con. where 
a connivance to her elope* 
ment is imputed to the h\i(i% 
band, he may call a witnefd t6 
prove the reprefentation made 
Dy the wife to her huiband,' of 
the place to which ftic was 
going preiHous to her elope* 
ment. Hoare v. 4^ltn. %lf 

AgffU. 

tf a (hip is put tip at the Ex* 
change and Lloyd:*% Cofte- 
houfe by the broker, as a ge- 
neral (hip, warranted to fail 



with convoy, 



and hand • Mils 
are 
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arc put about to tlic fame cfFeft, 
this is fuch a reprefentation as 
will bind the principal. Run- 
qui/i V. DitchelU Page 64 

Annuity. 

Before a party can bring an aAion 
to recover the confideration- 
money of an annuity, the fe- 
. .curities mull have been fct afide 
by the court. Richards v. Bor- 
' reit. 103 

If to debt on the bond for fecur- 
ing an annuity, the grantee 
pleads that it is void for a dc- 
feft in the memorial, under the 
ftatute 17 Geo. HI. and the 
grantor fubmits to that plea, 
and .enters a noli Jirofequij the 
grantee may immediately main- 
tain an adion for money had 
and received. Eajie v. Broom- 
head. 261 

Apprenfice. 

fn afTuDipfit for neceffaries fur- 
nifhed to the Defendant's ap- 
prentice, the Plaintiff muft 
. prove him to be legally an ap- 
prentice; and if the indenture 
of apprenticefhip has not been 
legally ftamped, the Plaintiff 
cannot recover on tbofe counts 
. io laid. Aldrldge v. Ewfon. 

188 
Ariitratot. 

Where a caufe has been referred, 
and the arbitrator finds upon 
infpeflion of the Plaintiff's own 
boolfis and his examination that 
he had no caufe of a£lion, in an 
afitioQ for malipioiis profecu- 
tion, the arbitrator cannot be 
called as a witn?(5 to prove thofe 

. fafts. Haier/ion v. Trokj. 38 



But an arbitrator may be called 
as a witnefs to prove' fads ad* 
mittedJ>efore him as arbitrator. 
Gregory v. Howard. Page 113 

Truftecs, by ful »iitting mattera 
to arbitration, do not thereby - 
make themfelves perfonally liv- 
able. Davies v. Ridge. lOl 

AJJumpfiL 

Where parties contraft by deed, 
but the DefendajQt does not 
execute it, the PJaintift may 
fuc in ajfumjifit^ notwithftand- 
ing the deed. Sutherland v. 
L'ljhnan. 42 

Afl'umpfit will not lie to recover 
back money depofited for the 
purpofe of Deing paid to apcr- 
fon, for his intereft in foliciting 
a pardon for a perfon under 
fenicnce of death. Norman v. 
Cole. 253 

Attorney. 

If an attorney brings an aftion 
againft a client, and part of his 
demand is for liioney advanced 
to his client, and the remainder 
is for bufinefs done, which re- 
quired a bill to be delivered, 
and which has not been done, he 
fhall not be allowed to divide 
his demand and recover for the 
money advanced. Bnitonone^ 
Isfc. V. Garcia, ' 149 

Where an ^torney has regu- 
larly delivered a bill figned, he 
may give in evidence a copy of 
his bill as delivered, without 
givi^ig the Defendant notice to 
produce that delivered to him. 
Andtrfon^ Adfninljlrator^ v. May. 

167 

An attorney's bill for lufinels, 
muft be left ac his ciient'stlvveli- 

iwg- 
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Jng-houfc, if not perfonally 
delivered ; a delivery at his 
counting-houfe is not iufficient 
within Ac ftat. 2 Geo. II c, 23. 
Hill one J Uc. v. Humfihrys. 

Page 2^^ 

B- 

Bail. 

An aAion for maliciouily hold- 
ing a man to bail will not lie, 
unlels it appear that the Plain- 
tiff knew that the real demand 
was lefs than ^10, and not 
where h is for a difputed ba- 
lance. Jack/on V. Burleigh. 34 

Banker. 

To prove payment of a debt due 
by the Defendant to the Plain- 
tiff, a banker's check drawn by 
the Defendant on his banker, 
and which appeared to have 
been received by the Plaintiff* is 
evidence togo to the jury of the 
payment, £gg v. Barnett. 196 

Bankrupt. 

In a joint a£lion againft two, if 
one pleads bankruptcy, he {hall 
not be thereby made a witnefs 
for the other Defendant, ^aven 
v« Dunning et alt. 25 

Where a bankrupt has furren- 
dercd within the forty-two days 
under his commifliont and has 
fubmitted to his laft examina- 
tion, the commiflioners by their 
own authority may enlarge the 
time for completing his Uft 
examination, and he is pro- 
tefled thereby from arrefls dur- 
ing that interval. Davis v. 
Trotter^ Efq. 40 

So a bankrupt is protected in his 
. attendance on the commiilioner) 



at a meeting for declaring k 
final dividend after his laft ex- 
amination has been concluded, 
though only fummoncd ver- 
bally by the commiflioners* 
Arding v. Flower H alt. P. 1 17 

Where the wife of a bankrupt has 
adniiiniftered to her father, and 
become poffeffed as adminiftra* 
trix of effects to which ihe and* 
infant brothers and (ifters are 
entitled, and the hulband has 
continued the bufinefs of the 
father for their benefit, that ig 
not fuch a poffeffion as Ihall be 
deemed an ordering and dif* 
pofition within* the ftatute 21 . 
Jac. I. Viner v. CadelL 88 

If the huiband of an adminiftra- 
trix carry on the bufincfs 6f 
tlie inteftate for the benefit of 
the inteftate's children, ^he may 
become a bankrupt, ib, 90 

Where the Defendant pleads 
bankruptcy, and the Plaintiff 
relies on the Defendant having 
been a bankrupt before, it is 
fufficient proof of the firft bank- 
ruptcy to produce the proceed- 
ings, and to (hew that the De- 
fendant fubmitted to that com- 
miilion. Gregory v. Morton. 195 

Where the affignees of a bank- 
rupt [bona fide) poffeffed* of a 
bill of exchange, by the pay- 
ment by it of a debt due to the 
bankrupt's eftate, which bill, 
in the courfe of negociation, 
has been in the poffeflion of 
the bankrupt, and on the dif- 
counting of which they took 
nfurious intereft, that fliall not 
impeach the affignee's title to it. 
Parr v. Eliafon et alt. 2 lO 

Where a trader,, having ac- 
cepted a bill for the ule oi* 
third perfon, is induced by 
that perfon to *pay the bill, 
. X 2 after 
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tfttt ha^iAg informed him that 
he was inlo^vent, on the pro- 
Inifc of ftfch pcrfon to gua- 
Tafttee the payment of a com- 
pofition to the trader*s crcdi- 
torR> and he afterwards becomes 

' hankrapt) that payment is a 
f r-andtilent preference. Single^' 
un it alt. V, Sutler. Page 215 

A trader who has been decUred 
a bankrupt, does not preclude 
hiitolelf from paying the validity 
of the commiflion m an adion 
ftghinft the afiigns, by havitig 
furrendered under the comtoif- 

• fion, and by having prefentcd 
:i petition to the Chancellor to 
enlarge the time on his furren- 
den Mtretr v. Wift it alt. 216 

Where a cotamiffion of bank* 
ruptcy is regularly proved, it 
'{haR not be in the power of 
the btinkfOpt himfclf to defeat 
it, by Ihewing a prior aft of 
bankrtipfcy committed by him, 
hut upon which no cotnmiffion 
iflued* ih. 221 

A denial to a creditor, though 
the debtor afterwards fees him 
in the fame day, is an aft of 

• bankruptcy. fVvod it alt. nf 
Jigmtr »f Ptarci^ v. Thwahes. 

24s 
If a banknJpt pleads his bank- 
TUptty in bar, and the Plaintiff 
relies On its having been ob- 
tained by fraud, by allowing 
pwfons to prove detrts who were 
nor i*i«r/?A creditors, fuch per* 
fons arc witneffes to prove the 
f ra\ld. EdmoYtJiom v. fVehb. 264 

Barp^i and Fernt. 

Thotigh '-^ hulhand is not bound 
to proviyc for the children of 
his wife by ar fofmer hiilband, 
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yet if he take them into his 
boufe^ and they becoilic part of 
bis family, he (hall be deemed 
to ftand loco Jtanntisy and be 
liable on a contraft made by 
his wife for their education* 
^tom v. Carr. P^g^l 

Though the hufband has lived 
abroad for many years, and the 
wife has been paid weekly a 
fum for her libfiftcnce, and' 
though fhe has appeared as a 
femefole^ and contraft ed as fnch, 
yet if the hufband is living at 
the time of the aftion brought^ 
no aftion cftn be maintained 
agarnft the wife. A^Namara 
v, Ftjher. 18 

Where the Defendant relies on 
a coverture as a defence to an 
aftion, it is not fufficicnt evi- 
dence that her hulband was 
living at a particular time, to 
prove the mufler of a fhip from 
the Admiralty in which a per* 
fon of his name is. found, with- 
out otlier cviderice of his iden-* 
tity, Barhirw. tIolmis<. 180 

The hufband is not liable for 
neceifaries fumifhed to his wife 
after a tradefman had notice 
frdm the hufband that fhe had 
a (eparate fubfifience ; but it is 
incumbent on the hufband to 
fhcw that the tradefman had 
fuch notice. JRatvlpts v. ^«- 
dyki. 250 

If a hufband living in a ftate 
of feparation from his wife^ 
fufFers his children to refidc 
with their mother, he is liable 
for neceffariesfurnifhed to the 
children. /^. 25a 

A feparate maintenance fccur- 

cd by deed executed by the 

-hufband and wife, btft not by 

her tniftcC| is void ; and futh a 

Separate 
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ftparate maintenance is no 
anfwerto an a£tion brought for 
npceflaries furnifhed to her 
after having left her own houfe, 
\ though flie folicited to be re- 
ceived again by her huiband. 
* Ewers V, Hutten. Page 255 
Where a note is given to a 
married wrpman , to pay a debt 
coatra£led by her in the way of 
her feparate trade, and (he in- 
dorses it, the indorfee cannot 
recover ; the Plaintiff (hould 
declare on it as ^ note payable 
^o the huiband ; and her in- 
dorfcment oiight be good, on 
proving that he allowed her to 
do fo in' the way of trade. 
JSarlow V. Bijiofi. 266 



Bills of Exchange. 

h is no defence to an aQion on a 
bill of exchange, that it was an 
accomnK)dation bill, and that 
faft known 'to the Plaintiff, 
Smith vrKnox. 46 

The holder of a bill of exchange 
may give a difcharge to a party 
whofe name is on the bill ; and 
fuch (ball not operate as a dif- 
charge to one liable prior in 
' order to him. /^. 47 

Jiiter^ if given to one fubfe- 
quently liable, ib, 

Jf the holder of a hill of exchange 
accept of a fccurity, or give 
time to a party on the hill, it is 
a difcharge to a party liable 
fubfcquent to him in order, 
but not to one liable prior in 
point of time* Englijfi v. Dar- 
ley. 49 

Notice of the non-acceptance or 
npn-payn)«nt of a bill of cx- 
cbai^c is itt^i^Atly ^ivco, if a 



kttcr infcrrobg th^ party of it 
has been regularly fcnt by pofi. 
Kufh V. fVeJlon. pagf 54 

To make a bill of exchange void 
foe ap alteration, it muf^ be 
in a material part, as ;n the 
fum, date, &c. Trafifi v, Sjiear^ 
man. 57 

If the Defendant fcts up as a dct 
fence to a bill of' exchange,^ 
that it has been forged, and 
proves it to be fo, it will be a 
good anfwer for the Plaintiff to 
ihew that the Defendant has 
paid other bills of the fame 
party under fimilar circungi-* 
ftances. Barber y>,GingelL 60 
After the diflplgtion of ^ part* 
nerQiip, one of the perfons who 
compofed the firm cannot put 
the partnerihip name on i^ny 
negotiable fccurity, even tho* 
fqch exiftcd prior to the diflb* 
lution, or was for the purpofe 
of liquidating the partnerChip 
debts, and the party who fp.in^ 
dorfed the bill had authority to - 
fettle the partjncrOiip affairs, 
Jbel V. Sutton. 108 

Nothing xfliall difpenfc with the 
want of notice to the drawer 
of the non-payment of a bill.ctf 
exchange, but the circumftaace 
of there being no effe£ts of the 
drawer in the drawee^s hands ; 
it is inadmiilible evidencis that 
the drawer wa$ not damnified 
for the want of notice. Ocnni^ 
V. Morris. 158 

Where a bill of exchange was put . 
intocirculation by i|idorf(^mcat|| 
though it wanted the words *^or 
order," the infcrtion of t}ipfe 
words by thcdrawcr, with jhe 
confefit of tiie parties^ 8o€S fiot 
make a new ftaipp necel&ry. 
Kerjbavj *t alt. Y» Co^. %4fit 

X^3 A draft 
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•A draft on a banker cannot be 
poft dated, though not intended 
to be ufed until the day when 
it a£%ually bears date. Alien v. 
Keet>e5. Page 2S1 

Vide fFitnefs. 

Bill of Lading* 

Where there is a claufe in a bill 
of lading that the cargo (hall 
be taken out in a certain num- 
ber of days, it nneans working 
day?, not running days. Cochran 
y. Retberg. 121 



Bill of Sale. 

Where a perfon purchafes goods 
from the fheriiF, and takes a 
bill of fale of them, it differs 
from a bill of fale voluntarily 
given by the debtor as a fe- 
curity, fo far that the pur- 
chafer need not take immediate 

' pofleflion. under the former bill 
of fale, but rauft under the 
latter, or it will be fraudulent. 

• Kidd V. RawUnfon. 52 

Bond* 

•In a bond by two, where the 
'- whole of a bond is paid by 
one, and the brings ajfumpjit 
for contribution a^ainft the 
other. Query, Is ajjum/ifit infra 
fex annos^ a good plea .^ Cole 
V. Saxfy. . 161 

Broker. 

If a Ihip is put up at the Ex- 
change, and Lloyd^s CofFee- 
houfc, by the broker, as a ge- 
neral (hip, warranted to tail 
withtonvoy, and hand-bills are 

» circulated to the fame effect, 
this is fuch a reprefentation as 



will bind the principal. Run^* 
quift V. Ditchell, P^ge 64 

If a broker advances money, and 
gives his acceptance on the 
credit of goods lodged in his 
hands, the owner cannot de- 
mand them without a full in- 
demnity ; and giving His coun- 
ter-acceptances, orthofc of any 
other perfon, to the amount of 
thofe given by the broker, and 
becoming payable at the fame 
time, is not a fufficient indem^ 
nity in law, Pultney, Bart. y. 
Keymer. 182 

Buildmg As. 

The pens^lty given by the ftatuie 
\^GeQn III. c. 78. 1. 67, is re-, 
coverable againft the mafter- 
builder, where the regulations 
of the ftatute, and not againft 
the proprietor of the premiiles. 
Meymott v. Sout Agate. 224 

a 

CalUco'Printer. 



Where, by thecuftom of the trade, 
a callico-printer is bound to 
take goods damaged in the 
printing, the mere circumflance 
of their being damaged confers 
no fuch property in them as 
to authorize him to fell them, 
unlefs the owner has eleSed 
that he fhoul J take them. ' ia- 
clouch V. Towle. 114 

Callico-printers have a lien for a 
general balance. fVeldon v. 
Gould. 268 

Carrier. 

Where goods arc fcnt by a car- 
rier asdir^Aed by the coi^fignee, 

the 
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the property is fo out of tlie 
confignor, that he cannot niain- 

• tain an adion for them againft 

• the carrier, if they arc loft. 
Dawes v. Peck. Pog^ i2 

It a carrier receives goods to be 
carried, he cannot retain the 
goods, and put the coniignor of 
the goods upon proof of his title 
to them. Laclouche v. Towle. 

How far a carrier is liable in the 
cafe of unavoidable accident, 
not coming within the defcrip- 
tion of accidents happening 
from the aft of God, or the 
King's enemies. Prohrietors of 
Trent Navigation v. Wood. 127 

Where it has been cuftomary to 
infure goods fent by a carrier, 
an omimon to infure does not 
alter the liability of the carrier. 

ib. 

• Character* 

r 

In cafe fdr giving a falfe one, an- 
other perfon may be called to 
whom the Defendant gave a 
falfe charaAer, as a witnefs* 
Beal*f. Thatcher, 194 

Charter-Party. 

Where there is an exception in a 
charter-party of perils of the 
fea, a lofs from the fhip's run- 
ning foul of another by mif- 
foriune is within the exception, 
and is a lofs by the perils of the 
fea. Buller v. Fijher. 67 

Vide Bill of Ladings Carrier. 

Coiner. 

In an indiftment charging a pri- 
ftner with uttering falie coin^ 



and having counterfeit money 
in his poScffibn, the faft of 
uttering (hould be diftinftly 
charged in the count for the 
' latter offence, and not by re- 
ference. Rex V. Kelly et alt. 
Pag^ 28 

Conftgnor and Confignee. 

The confignor cannot maintain 
an adion againft the carrier 
who has loll goods fent by 
him according to the orders of 
the^coniignee. Dawes v* Peck, 

12 

If goods abroad are put on board 
a fhip chartered by the con- 
fignee, the confignor cannot 
afterwards ftop them in tranfitu. 
Boethlinck v. Schneider. 58 

Conftahle. 

Where a perfon is appointed con- 
ftable, and he procures a fub- 
ftitutc to ferve for him who is 
fworn in at the lect, and ap- 
proved of by the inhabitants, i£ 
heabfconds, and does notferve^ 
the principal is neverthelefs dif* 
charged. Under hill v. ff^itts. 56 

The jurifdidion of magiftrates 
cannot be tried in an a£tion 
againft their officers; and if 
the officers have a warrant, 
whether it be illegal or not, aa 
a£lion cannot be maintained 
againft ihem without a pre- 
vious demand of a copy of it. 
Price v. Meffenger. 96 

Aliter^ if the afts complained of 
were not authorized by the war- 
rant, ih. 

When the ftatute 24 Geo. IIL 

chap. 44, orders that adionjsi 

brought againft cooftables fh^U 

X 4 b« 
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Vc commenced within fix 
inonths after the offence com- 
piittcd, it extends to cafes only 
ivhcrc the conftable is aSing 
Tuoder a warrant from a juflice 
of peace. Pojlrjuaife v. Gib/on 
indSlade. Page 22b 

Conjcience (Court of) 

in an aftion of debt on a judg- 
ment of the court of Confcience 
in London^ the Plaintiff mufl 
prove that the Defendant when 
the judgment was obtained, 

• >vas refident within its jurif- - 
diflibn. Coore \. Kennedy. 280 



Copy-rtghl. 



Contra^. 

XVhere, by a daufe in the (hip's, 
articles, the failors are not to' 
be entitled to their wages un- 
til the voyage was ended, and 
that voyage was to a foreign 
port, if the mafler for no good 
or legal rcafon difmifs the fea- 
men before the (hip's arrival at 
fuch port, they may imme- 
oiately maintain an aflion for 
their wages. Sigards. Roberts, 

yidcJDmiJi. ^^ 



Conviction. 

Whtrt an aft of parliament gives 
the form of cohviflion for any 
offence prohibited by the aft, 
that form' muft be followed; 
and a warrant granted in a con- 
viftion drawn up in any other 
fcrm is illegal, and the juftice 
and them afting under it are 
trefpaflers Gofs v. yaci/m, 

i 



If an. author makes very confider* 
able additions to a work before 
printed, he obtains a copy-right 
in the addition, andean main- 
tain an aflion for an infringc*^ 
mentcfit, Carey y. Longman^ 
Page IT ^ 

Corporation. 

A party who has been amoved 
from being a member of a cor- 
poration, and who has been 
reflored by mandamus, cannot 
recover an aftion for damages 
againfl the members of the cor- 
poration who amoved him by 
an aft done in their corporate 
capacity, nor recover the cofta 
of the mandamus. Harnian v. 
. Tajipenden and ethers. 2JJ 

Ctiflom-Houfe. 
Vide Ship. 

Cuftom of Trade. 
Vide CallieO'Primef^ 

D. 

Declaration. 

Under a declaration againft a 
lighterman 4n the common 
form for negligence, the Plain- 
tiff cannot recover, if it ap- 
pear that the lofs was not bc- 
cafioncd by the negleft of the 
common and ordinary duty of 
the Defendant. fFkalley v. 

^r^'^^y- ■ ■ 74 

Where there are feveral couhtsin 

a acclaration fot Words, laying 

fpecial 
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Ipecitil damages in every count, 
the Plainlift will be entitled, 
if the wor(!ls laid are in them- 
felves aftionable, tliongli he 
fail in proving the fpecial da- 
mage. Cook V. Field. P, 134 
Vide j:>^eJ. 



t)eed. 

Where parties contraft by deed, 
but one does not execute, the 
dther may fue in affutfipjit^ not- 
withftandingliie deed. Suther- 
land V. LiJinaH. 42 

ft is ncrt necefFafry that the fub- 
fcribing witnefs Ihould fee the, 
obligee iign and feal the bond ; ; 
it is fufScient if thstt, after he ' 
lias figned and fealefl it, the wit- 
nefs ^s Tequefted to put his: 
name to it in the prcfence of 
the obligee, and it is then ftated 
that ^hc obligor hid executed 
it; and if he doe^ fo put his [ 
name to h, he is a 'good wit- 
tiefs to prove the cxetution. 
facksmM^ars. I71 



Degree. 

A diploma under the leal of the 
nnivcrfity of St. Andrew^ isj 
xiot of itfclf fufiicient evidence- 
to prove tbe party a doftor ofl 
plryfic Afoljes v# TJiornton. 4 

Demje. 

"Wbere tkcrc is a dcmlfe of pre- 
mises, and an entire rent re> 
ferved, if any part of the pre- 
mi'lTcs could not be legally de- 

N mifed, tli« wbole demiie is void. 
Dofidp Griffi(h$v^ Lltyd. 78I 



Deferti6n» 
Vide Saihrm 

Dlftrejs. , ^ 

In order to juftify the landforf 
in feizing as a drftrefs wrtfeia 
thirty days, goods removed off 
the premjflcfi, the removal Wuft 
have taken place after thiB I'ent 
became due, and h^vc been fe- 
cret. Wat/on v. Main. P. i j . 

To fupport a juftiiication for 
taking cattle at a drftrefs ^. 
mage feajant, it muft appear 
that the p^rty diftraimrtg had 
aftually got into the iocus im 
quo before the cattle had got 
out of it. Ckmefxt V. Mil)ur^^§ 



E. 

EjeSment* 
Vide Demife^ 

Evidence* 

To prove a perfoo a do^or of 
phyik, accbrding to 911 aver- 
ment to that cfFea in pleadiqfg, 
it is not of itfelf fufficient evi- 
dence to produce a diploma 
under the feal of the univerfity 
of St. Andrew^ JMoifa v» 
Thornton. m 

To prove the laws of a foreign 
country, it muft be done hv 
documents properly authenti- 
cated from that country, land 
not by parol. Boithllnck v. 
Schneider. ^ 

To prqve a party dead, the pro- 

duAion of the letters oif ad* 

miniftration granted hy the Oxw 

dioary. 
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dinary, is not of itfelf fufficient 
eyidcncc. Thwnpjon v. Do- 
nald/on. . . 63 

Where the charafter of the Plain- 
tiff or the Defendant, on the 
record, is attennpted to be iqfi- 
peached in the crofs examina- 
tion of the adverfary*8 wit- 
jaeflcs, if thofe witneffes deny 
the imputation intended to be 
conveyed, the party fliall not 
be at liberty to go into evi- 
dence of his character. King 
V. Francis. 1 16 

In an aftion on the cafe for fe- 
duAion, Jur quod fervUium 
amijztf the Plaintiff is not con- 
fined to proof of lofs of fer- 
vicc only, but may go into 
evidence of the lofs of com- 

' fort inthc fociety of hci child, 
and injury to her feelings as a 
parent. Bedford v. Afc KowL 

119 

In an aflion of .trefpafs againfl 
officers, the J^laintiff cannot go 
into evidence of any fpecial 
damage ariiikig from the a£ls 
complained of, if he has brought 
an afiion againft the perfon 
who gave the information, 
which IS then depending. Price 
V. Mejfenger. 100 

•Where an advertifcmcnt has been 
publicly circulated as coming 
from a particular perfon, the' 
publicity of fuch circulation is 
evidence to fix him with no- 
tice of its contents. JRuhquiJi 
V. DttchelL 64 

In cafe for giving afalfe-charataer, 
it is evidence againft the De- 
fendant, that he recommended 
the perfon trufted to another 
perfon, who was calhd ♦ as a 
witncfs, JBealy. Thatcher. 134 



To prove payment of a debt due 
by the Defendant to the Plain- 
tiff, a banker's check drawn by, 
the Defendant on his banker, 
and which appeared to have 
been received by the Plaintiff, 
is evidence to go to the jury of 
the payment. Egg v. Barnett^ 
Gent. iq6 

Where premiffes have been de- 
mifed by an agreement in writ- 
ing, but not on ftamped paper^ 
the Plaintiff is bound to give 
the writing in evidence; and if 
not ftamped at the trial, the 
Plaintiff ihall be nonfuited, and 
fhail not be allowed to go to 
ufc and occupation generally. 
Brewer v. Palmer. 21a 

Muftcr-roU of a (hip not evidence 
of itfelf of a particular perfon 
being living. Barber v. Holmes. 

190 

Lloyd'fr books are evidence of a 
capture, not of notice of a lofs 
to any perfon in particular; but, 
coupled with other evidence, 
may go to the jury. Jbel v« 
Potts. 242 

Vide Bill of Exchange^ Jp^ 
prentice^ Bankrupt^ Deed. 

Excije. 

An cxcife-officer is not liable to 
an adtion of trefpafs for breaking 
and entering an houfe to fearch 
for run goods, under a warrant 
from the commiilioners, though 
he may not find any* Cooper 
V. Booth. ' 12^ 

The commiflioncrs are « to judge 
of the rcafonablenefs of the 
fufpicion ; and if they grant a 
warrant, it will be ajuftifica- 
tion to the officer. ib. 

Foreign 
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F. 

Foreign Couniry* 
Vide Evidence. 

Forgery. 

If the Defendant fcts up as a de- 
fence to an aftion on a bill that 
it is a forgery, and proves it to 
be fo, it will be a good anfwcr 
for the Plaintiff to Ihcw that 
the Defendant has paid other 
bills of the fame party under 

• fimilarcircumilances. Barter 
V, Gingell. P- 60 

A party in cuftody on a charge 
of forgery of a bill of exchange, 
is a competent witncfs to prove 
payment of it, on an a6ti'on 
brought to recover the amount 
of it* i^' 

Frauds (Statute oj) 

If a tradefman, having goods in 
. his poffeflion, on which he has 
a lien, parts with thofe goods 
on the promife of a third per- 
fon to pay the amount of his 
demand, fuch promife is not 
within the ftatute of frauds, 
Houlditch V. Milner. 86 

A trader who is in the habit of 
delivering printed ImIIs of par- 
cels to which his name is fpeci- 
ficd, delivers one containing 
the quantity and price of the 
articles, it is a good note in 
writing, within the ftatute of 
frauds, particularly if it is re- 
forted to by a fubfequent letter, 
Saunderfon v. Jackfon and Han-^ 
ier. 180 



Gutne* 

In an aftion of debt on the game- 
laws, the parifh laid in the 
declaration is only for a venu^i 
and the Plaintiff may prove the 
Defendant guilty at any other 
parifli within the county. Clarity 
Efq. V. TayUr. P. 216 

Gaoler. 

Where, by the regulation of s 
prifon, made by the magiftrates, 
certain rates are fettled for 
lodging, &c. within the prifon, 
the gaoler cannot take more 
than that fum; and if he does, 
he ftiall be liable to refund it, 
though be has paid it oyer to 
the magiftrates to whom he ac-* 
counts. Miller s. Arts. 231 



Habeas Corpus. 

Where a perlbn is fent over from 
Ireland^ under a warrant from 
the Secretary of State for /rf- 
land^ charged with any offence, 
and is committed to prifon tilt 
he can be brought before z 
judge, and the warrant is left 
with the gaoler, it is fuch a 
commitment and warrant as the 
prifoner is entitled to a copy* 
under the Habeas Corpus^ after 
it has been demanded* Sedley 
v. Jriouin, Executor of fFe^ 
deceafed. 134 



Freight. 
Vide SAiJi. 



Hor/i. 

To an aftion for the price of an 
I horfe^ it is no idefence that the 

warranty 
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warranty was untrue, if the 
Defendant was ihortly after 
the fale apf^rized of the defefl 
of the warranty, and did not 
return the Jiorfc, but after- 
wards, by the application of 
medicines or etherwife, has 
leffcned the value of the borfe 
from what it was at tie time of 
the fale, Curtis v. Hannay, 
Barf. P. 82 

]. 

Irftprovemmh. 
Vide Rinu 

IndiSnunt. 

A pc^rty acquitted on zn itidltik- 
iDC&t w^h caHing witnefles, 
cftftfiot maitvtam an aftion for 
sialictous profecutioA, if the 
evidence wa* fuch as to caufe 
the jury to hefitate on his ac- 
quittal. Smith v.. Afacdma/d. 7 

Ji party entitled to a fhare of the 
penalty given by ai Cea. III. 
c^* 37>^s a ^toi witnefs, on an 
iiKUdicQent under the fiatute» 

On an icidiSmeot^ charging a 
party ^ being acceflary to a 
felony^ wbere the principal fe- 
lon has l«en convi£led, it is 
cooipcteot for the Defendftntj. 
10 fiiew that he was iiiMaoceiit. 
Caakv. Fields 134 

Jfffanf. 

The !iuiba«d of the inotber of 
. childrtn by a former halband, 
XHay be mide liable for their 
'^ducation^ on a contract itiade 
by the wifey if they are taken 
under the 'inoof bf the fccond . 
h^fband^ as a part of his family. 
&tani Vi^ C^rr. ' \\ 



Where the Plaintiff declares Off a 
joint contra£^| and one De- 
fendant pleads infancy, the 
Plaintiff cannot enter a, nolle 
pvojequiy and proceed againft 
the other Defendant in the ac-> . 
tion, butmuft commence a new 
a£lion againft the addt De* 
fendant alone. Cbandlir v. 
Parks et alt. P. 76 

And in fuch cafe, the infancy oF 
one of the contra&ing parties 
will be a good replication to a 
plea in abatement, that both 
ihould be (xxtdcommefemtUr^i^ 

infancy* 

Where the caufe of a^ion accrued 
in Scotland^ and infaacypleaded^ 
the Defendant muft ibew that 
infancy is a legal defence to 
the demand, by proving the law 
of that country in that vefped. 
Male V. Rakerts^ 163 

if an ii»f ant make a new pvomiie 
to pay on his coming of age, 
wAen kt is atiCf proof of ofttn- 
iible ability is fufficient for the 
(Plaintiff, vnlefs contradifticd^by 
evidence by 'the Defsadaot. 
Cttie V. &M0^. ^59 

JfifolvmU 

Where a compoittiQn<«deec! or in-* 
ftrument is entered into by an 
iniblvent with a claufe, that if 
certain creditors do not €gn tho 
deed*, it (hall be null and void» 
if fuch creditors acctpt tiio 
coAipoiition on the fecurity tor 
th€ compofition, through they 
do not a£^ually £gn them, 4t is 
valid and good. Jolly et elt^ 
Affignces of N^ton ¥• fFalHs. 

An 
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An agreement to accept a com- 
• pofition where there is no ^(^ 
V fignment of the trader^s effeds, 

is not an aft of bankruptcy. 

li. P. 223 

In/uranc€. 

The flip of paper on which un- 
derwriters take down the rifques 
they infure^ is not fuch an 
inftrument as an adtion could 

. be jiiaintained upon. In order 
to enforce an undertaking of 
this nature, it muft be on a 
ftamped policy* Refers v. 
McCarthy. iq6 

If a (hip is warranted to fail with 
convo/frora the place of ren* 
dezvous, ftie muft receive her 
failing inftruftions at thatplace^ 
or the warranty is not complied 
with, Andtrfon 'v.* Pitcher. 124 

Under the averment in the decla- 
ration on a policy of infurance, 
•* That the party is interefted 
to the whole amount of the 
money infurcd," an intereft in 
a part will entitle him to re- 
ceive. Page V. Fry. .185 

Where, by a mcmofandum of a 
policy* the underwriter was to 
adjuft the lofs in three months 
after notice, a dircft notice 
from the aiTurcd is not required, 
if he has had notice by other 
means. jIM v. Potts. 242 

Upon the firft notice of a total 
. lofs, the aiTured are bound to 
abandon; but it muft appear 
that they had notice, as the 
policy will not be vitiated. 
Mel V. Potts. 244 

Where (icknefs of the mafter and 
crew is fet up as an excufe 
for devaftation, it is incumbent 
on the Plaintiff to (hew that 
proper medicines and neccflaries 
^ for the voyage were on boards' 



in a C9fe wber^ the natOff of 
the voyage requires that tJhere 
fhouid be a furgeon on board* 
fFd9//v. Ciaggtu. P. 257 

Wber« a policy is on goods until 
fafely landed, if a merchant 

' takes the goods a«t of the (hip 
into Jtis own lighter, the policy 
is difisharged ; yet it if not (b 
if put into public lighters, rc^ 
giftered at fVatirm^^s Hall^ ift 
cafe the goods are loft on board 
. thp lighter* Hurry and ScAnei^ 
der V. Roytd Exchfingt Affiitem^ 
O^mpany. 289 

• Joim atid SrVsfaL 

Where there arc three joint Ic(^ 
fees, and two of them aiSgn 
their intereft to a third, but the 
landlord has not confented to 
accept his fole liability, the 
goods of the PlaintiiF being 
put on the premiiTes by per* 
miffion of fuch third leffecy and 
diftrained by the landlord for 
rent, and the Plaintiff having 
paid the money, held that the 
three leflccs were liable. E^ail 
V. Partridge, Ji 

Vide Infant^ Bankrufit. 

Juri/Hi3ion. 

The jurifdidion of magiftrates 
cannot he tried in. an ^fiion 
apjaihft their officers. Price v. 
Mejfenger. 96 

Jujiices, 

Vide CbnJlaiJe, Jurifdiaioni 
Officm. 

Jitftifkati<m. 

To fupport a juftification fof 
taking cattle as a diftrefsi da^ 

mmgi 
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tnage feafantj it muft appear 
tliat the party dlftraining had 
a£lually got into the locu^ in 
fuo before the cattle diftrained 
liad got out of it. Clement v. 
Afilner. P, 95 

lo an a£tion for words, imputing 
an offence of which the party 
has been ac^uitted^ the De- 
fendant may ]uftify and prove 
the Plaintiff to have been 
guilty, notwithfianding fuch ac 
quittaU England v. Bourke. 80 

So m an aftion for words^ charg- 
ing the Plaintiff with being 
acceifary to a felony, where the 
principal felon has been ac- 
quittcdy the Defendant may 
prove that he was guilty. Cook 
y.Fuld. 134 

L. 

Landlord and Tenant. 

Tenant on leaving premiflcs which 
he has rented, may take away 
Dutch barns. Dean v. AllaUy* 11 

What fixtures he may remove at 
the expiration of bis term. 12 

The landlord cannot juflify feiz- 
ing as a diflrefs, goods removed 
oft the prcmilfes, under flat. 
1 1 Geo^ II. unlefs the removal 
has been fecret, and has taken 
place prior to the rent being 
due. fVatfm v» Main. 15 

Leafe. 

In a Icafe of lands for which the 
Icffor is^ bound to r&ferve the 

' beft rent that can be got at the 
time the leafe is made, he mufl 
do fo without any regard to a 
former leafe on which the rent 
had been fairly fcrved or al- 
lowed, claimed on account of 



improvement made by the t6» 
n^int. Doe ex denu Griffiths v. 
Lloyd. P. 79 

LiheL 

The proprietor of a ncwfpaper is * 
anfwerable criminally, as well 
as civilly, for a libel publifhcd 
in his paper, though he has 
nothing to do with the publi- 
cation, and the whole is con- 
dufled by his fervant. Rex v. 
Walter. ZL 

Licence. 

Where a licence to give advance^ 
wages is obtained under the aft 
for regulating the wages of fea-- 
men in the Wejl India trade, it 
muft fpecify tlic amount of the 
wages permitted to be given. 
Rodgers v. Lacey. A^ 

Lien. 

If, by the cuftom and ufage of 
trade, a party is entitled to a 
lien on goods for a general ba- 
lance, and he gets poffcilion of 
the goods of his debtor, he mafy 
hold them till iatisfied his whole 
demand, though part of it be 
barred by the ftatute of limita- 
tions. Sjiearsw. Hartly, 81 

If a tradefman, having goods in his 
pofTeiHon on which he has a 
lien, parts with thofc goods On 
the promife of a third perlbn to 
pay the amount of his demand, 
iuch promife is not within the 
ftatute of frauds. Houlditch 
v. Afilner. - 86 

Where deeds refpefling real prd- 
perty have been depofited as a 
fecurity, it implies an intentioa 
of charging the real property, 
and gives the party with whom 

they 
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tiey arc depofited a lien upon 
them. Richards s. Barrett. 

P. I02 

Callico-printers have a lien for a 
general balance on goods de- 
livered to them to print, fl^el^ 
don V. Gould. 268 

Where callico goods are delivered 
to a perfon to have them printed, 
and fuch perfon delivers them to 
a callico • printer for that pur- 
pofe, to whom he is then indebt- 
ed » the callico-printer may hold 
thcfe goods againft the owner, 
by virtue of his lien. /^. 268 

Lighterman. 
Vide Declaration. 

Limitations (Statute of) 

Where money has been paid on 
account by two Defendants, an 
acknowledgement by one with- 
in fix vears, fhall prevent the 
Hat. ot limitations from attach- 
ing againft the other. Clark y. 
Bradjhaw and Coghlan. 155 

If a Defendant upoa whom a de- 
mand is made, fay, That he is 
prole£led by the length of time 
the money has been due,^ it is 
an acknowledgement of the 
debt, and (hall charge him. ib. 

Where the whole of a bond has 
been paid by one obligor^-and 
he brings ajfumlijit againft his 
CO - obligor for contribution, 
query, Is non^ ajfumjijit infra f ex 
^annosj a good plea ? or is not 
there the lame limitation to fuit 
a demand as to the bond itfelf ? 
C^U Executor of CoU v. Saxby. 

161 



M. 

Magi/irate. 

If goods which have been feized 
and brought to the magiftratet 
office, were afterwards reftored 
as having been feized illegally^ 
and the party cannot remove 
them without a permit, it' is the 
duty of the magiftrate to pro- 
cure fuch permit. frice v. 
Mejfenger. Page lOO 

The jurifdiftion cannot be tried 
in an aftion againft their oifir 
cers* i^« 

Vide Officer. 

' Malicious Profecution. 

If a party is indifted for a felony, 
though he is acquitted without 
calling witneffes, he cannot 
maintain an a£tton for mali- 
cious profecution, if his ac- 
quittal was the refult of deli-^ 
beration, and the evidence fu^- 
ficient to cavife the jury to paufc« 
Smith v. Macdonald. J 

An a£lion will not lie for mali- 
cioufly holding a man to bail« 
unlefs it appeared that the 
PjaintifF knew that the debt 
was lefs than lo/., and not 
where it is for a difputed ba- 
lance. Jackfon V. Burleigh. 34 

Where a caufc has been referred, 
and the arbitrator finds on the 
examination of the Plaintiff's 
own books, and on his evi- 
dence, that he had no caufe- of 
adion, an action for malici- 
oufly holding the party to bail 
cannot be fupported on the evi- 
dence of the arbitrator, Haber^ 
Jhon V. Troby. 38 

In an aflion for malicious pro- 
fecution, in which the Plaintiff 
charged 
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tlkirged the Defeiulant with 
haviog impofed on him the 
crime of feton^y by reafon of 

. which ke was impnibn^, and 
on produdion of the informa* 
tion before the juftice there it no 
charge of felony, thbn^ the 
warrant was to arreft the De- 
fendant for felon j, the evidence 
docs not fupport the declara- 
tion ; and the PlaintiiF (hall be 
nonfuited* Leigh y» Wtbk. 163 

|f a party makes a complaint be- 
fore a jnftice of peace, which 
the juftice conceives to amount ^ 
to felony^ and iflucs his war- 
rant accordingly to arreft the 
party complained againfttand; 
the faA does not amount to< 
Jelony, noafiion for a malici- 
ous proCecution will lie againft 
the^ part3r who made the com-i 
|)laiot« ib» 166 

Marriage. 

In an aAion for breach of promife 
of marriage, wiien the defencd 
i^ That the Plaintiff was a! 
woman of bad charader, which 
9 witnefs heard of her in the 
jDeighbourhood where Ihe lived,! 
is good evidence* Foulks v. 
StUway. , 236 

Mafter and Seruanf. 

A iervant who comes over from, 
the fVeJi IndUs, where he has 
been a flave, and who continues 
in the fervice of his mafter 
.Vrithout any agreement for 
Images, is not entitled to any, 
^mlefs there has been an ex- 
pri^s promife. Jifred v. Mar^ 
quis Fitzjafnes. 3* 

Ji journeyman . by whom goods 
h^ve b^cn dcUverpd^ is a good 
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witneft to prove the delirefjr 
without a releafc. Adams v« 
D0vici. Page 4% 

Where a perfbn has dealt with a 
tradefman on credit, it is not 
fufficient to give notice to the 
fervant that he meant to pzf 
ready money in future ; it muft 
be given to the mafter himfclf. 
G rat land y. Freeman » 85 

An adion will not lie at the fuic 
of the fervant againft his mafter 
for not giving him a charadcr. 
Carol y. Bird. ^01 

Where the mafter of a family 
is in the habit of paying ready ' 
money for articles furnilhed in 
certain quantities to his family^ 
if the tradefman fuftirTS other 
goods of the fame to be de-« 
livercd without inforpiinc the 
maftdr, and fatisfying himfelf 
that they were for his ufc^ 
when, in fad, they were not^ 
the mafter (ball not be liable. 
Pearce v. Rogers. 1 14^ 

Vide Broker. 



New/paper. - 

The proprietor of a newfpaper }« 
anfwcrable criminally, as well 
as civilly, forpublifliing a libel 
in his paper, even though the 
whole has been condufted by 
his fervant, and he has had rio 
concern in it. Rex v. PP'alier. 2I 

NolU Profequi. 

Where a Plaintift" declares On a 
joint contra£^, and one Defend-* 
ant pleads infancy, the Plaintiff 
cannpt enter a nolle firofeaui pinA. 
.proceed againft the adult De- 
fendant, but (hoyld ^pf^mence 

an 
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in aftion againft the adult I If a matter turns away a fcrvant 
only; aad the infancy of the [ without a previous notice or 



other will be a good replic^ation | 
to a plea in abatement Chand- 
Ur ¥• Parksn Page 77 

Kotice of the non-pa^rment or 
non-acceptance of a bill of ex- 
change, is fufficiently given by 
putting a letter regularly into 
the pott, containing fuch no- 
tice. Kufk V. Wejion. 54 
Vide Evidence f Mafter and 
Servant^ 

o. 

Officer. 

Officers arc not liable for any in- 
jury done to property feizcd by 
them, after they h^ve brought 
it to the office of the magil- 
t rates. Price v, MeJJenger. 97 

In an adion of trefpafs againft 
officers for fcizing goods and 
imprifoning Plaintifi^ he can- 
not go into evidence of any fpc- 
cial damage, if he has brought 
an action againft the perfon 
' who gave the information on 
which the officers afted, and 
which i$ then depending, ih. 
^ loi 

In ar\ aftion Oit debt to recover 
the penalties ^gait^ft a ftierifPs 
officer, for taking more than |s 
allowed by aft of parliament 
in an arr^ft ; if the Plaintiff 
fails in proving his cafe fo as 
. to entitle himfelf t;o the pehal- 
ties, he may recover on the 
counts for money had and re* 
ceived, the overplus paid above 
what is allowed by the ftatute. 
^avell V, Simjifofif^ 153 



warning, the fervant is entitled 

to a month's wages. Robinfon 

S.Henderfon. , i^f?^ 235 

Vide GonftahUy E^ci/e, Jfl-r 

gifiry. 

Owners, 
Yidt SAsfi^Regi^ry. . 

?. 

Parijh-Officers. 

Parifh-officers are bound to tak« 
care of cafual poor; and if a 
perfon, not a parifli-officer, 
takes care of a perfon coming 
under the defcription of cafual 
poor, he may maintain aa ac-» 
tion againft the officers for the 
expences incurred on the occa-r 
fion. Simpionds y. fFilmot. 91 

Par/in. 

In debt againft a parfon for non* 
reiidence, it is a good defence 
that, from the unhealthfulnefs 
of the place, he cbuld not re- 
fide there but at the rifquc of 
his life* ScammeU q. t. v, /f*/- 
lett. ^ 29 

An aftion cannot be maintained 
againft a parfon for not taking 
away his tythes, unlefs they have 
been properly fet ovit. Moyei 
V. mlUtt. 31 

Vide Tythes^ 

Parficuhr of Plaintiff^ s 
Demand. 

If the Plaintiff delivers a particu- 
lar of his demand under a 
judge's order» " fo? goods fold 

and 



id|C 
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and dfelivcrcd to the Defend- 
ant,'' be cannot go into evi- 
dence of a demand for goods 
of the Plaintiff fcnt to him to 
be fold as agent for the iPlain- 
tifF> and for which he has re- 
ceived the value, and recover 
that value as money had and 
received, Halland v. Hopkins. 
Page 168 

Partner. 

After the diffoliition of a partner- 
' fhip, one ot the perfons who 
compofed the firm cannot put 
the partnerftiipon any ncgotia- 
ble fecurity, feven though fuch 
cxifted prior to the diflblution 
ot the partnerfhip, and was for 
the purpofe of liquidating the 
partnerfhip debts. Abels. Sut- 
ton. 1 08 
\V'hcrc there arc feveral names 
compofirlg a firm, but part are 
memorial only, and not inte- 
reftcd in the profits, in a decla- 
ration on a bond of indemnity 
' to fecure money advanced to a 
third perfon^ and the breach 
Hates the money to be paid by 
the partners only who are irtte- 
refted in the profits^ it is good, 
" though the money was paid on 
bills drawn on the firm com- 
potcd of all the partners. Robot 
Harrlfon^ furviviag partner of 
Thomas Hanifin v. Filzhnry. 

238 
tVhere a partnerlhip has exifted, 
butoncof the partners has^ retired 
without noticehavingbcen given 
in the Gaz^iey and the name 
oF the firm is ftill preferved, a 
perfon dealing with the firm 
lifter the dilTolutionj may ftill 
tall upon all the original par- 
tlcsj wkilcfs h? bsd noticei or 



kncvV that one 6f them had re- 
tired. Parkin lyCarrnthers et 
ah. Page 148 

Perils of the Sea* 

Where there is an exception in a 
charter-party of perils of the 
fea, a lofs from the (hip run- 
ning foul of another by mif- 
fortune, is within the excep- 
tion, and is a lofs by perils of 
the fea. Buller v. Fijlier. 67 
Vide Carrier. 



Pleading. 

Under a- declaration againft a 
lighterman in the common form 
for negligence, the Plaintiff 
cannot recover, if it appear that 
the lofs was not occafioned by 
a negleft of the common and 
ordinary duty of the Defend- 
ant. fVhalley v. fVray. 74 
Where parties contraft by deed, 
but one does not execute it, the 
other may declaie in affumpjit^ 
notwithftanding the deed. Su- 
therland V. Lijhnan, 42 
In a joint aftion againft two, 
where on& pleads infancy, the 
Plaintiff cannot enter a nolU 
profequi^ and proceed againfl the 
other. Chandler v. Parks. 76 
And if he fues the adult Defend- 
ant only, and he pleads in abate* 
ment that the other fliouk! be 
joined, the infancy of the other 
will be a good replication to 
fuch p\c^. Chandler \t Parks. 76 
Vide Slander. 



• Poor. 
Vide PariJJi-Offcer. 
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TraBice. 



ThoTigh the PlaintifPs counrd 
may have fct oul with only 
claiming the balance of a fet- 
tled account, if he fails in 
proving it, he (hall not be pre- 
cluded from going into evi- 
dence to charge the Defendant 
with money had and received 
to the PlaintifPs ufe. Murray 
V. Butler. Page 105 

Where the charaflerof the Plain- 
tiff or the Pefendant on the 
record is attempted to be im- 
peached in the crofs-exami na- 
tion of the adverfary*s wit- 
neflfes, if thofe witneffes 'deny 
the imputation intended to be 
conveyed, the party Ihall not 
be at liberty to go into evi- 
dence of his charafter. ^King 
V. Francis. 1x6 

Jn an adion on the cafe for fe- 
duflion,. Jier quod Jerviiium 
amijit^ the Plainuff is not con- 
fined to proof of the lofs of 
fefvice only; he may go into 
evidence of the lofs oF com- 
,fort in the fociety of his child, 
and injury to his feelings as a 
parent. Bedford v. McKowle, 

119 

Principal and Accejfary. 

Vide Accejfary. 

Vroriilfe. 

If the Plaintiff to a plea of in- 
fancy replies a new promife 
after full age, and the evidence 
is ofapiomife to pay •* when 
the party is able," thf; PlaiptifF 
mufl prove that the Defendant 
was of ability; but it is fuiBci- 

' •• cht to giveevidence of ability 
from oftenfiblc circaroftaaces 



and appearances in the world. 

. Cole Executor of Cole v. Sax by. 

F^ge ij;9 

Regiftry. 

Where the owners of a Ihip be- 
longing to an out-port have re-» 
gularly conveyed awaj thefr 
intereu, and the certincate of 
rcgiftry has been entered with 
the proper officer of that port, 
and a copy tranfmitted to the 
cufloni^houfe in London^ an 
omifHoji of the officer in I^on^ 
don to make the entry in tha 
cuftom-houfc books there, fhall 
not fubjeft the parties as own- 
ers. Ratchford v. Meadw^s^ 69 

Rekafe. 

A journeyman, by whom goods 
have been delivered, is a good 
witnefs to prove the delivery 
witl^out a releafc. Adam^ v^ 
Davis, 48 

Aliter, if \x was cuftomary to pay 
him for the goods. /^^ 

Vide Bill of Exchdifige. 

JR.ent. 

The landlord cannot jufllfy un« 
der flat, i Geo. II. ch. igr, 
fcizing goods'" removed ofF the 
premiflcs as a diftrcfs for rent, 
unlefs the removal has been fe- 
cret, and has t^ken place after 
the rent became due, fFatfort 
V. Mgin. 15 

In a leafe of lands for which the 
klTor is bound to referve the 
befl rent that can be got at the 
time the leafe is made, he is 
bound to do fo, without any 
regard to ^ former leafe- in 
y % which 
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which the rent might have been I 
fairly rcferved, or to an allow- 
ance cjaimed on account of inn- 
provements made by the tenant. 
Doe c. d. Griffiths v. Lloyd. 79 



AV'^here failors have gone on fhorc 
on the ftiip's duty, and when 
the boat is about to return, rc- 
ciaeft pcrmifEon te rcniain on 
Aort to get foroe viftuals, 
which is rcFufed, arid the boat 
goes without them, if they af- 
terwards go on board, and 
bfFer to return to their duty on 
board the Ihip, it is not defer- 
txon* Slgardy. Roberts. - *ji 
\\'here, by a claufe, in fhip-arti- 
cles, the failots are not to be 
entitled to their wages until the 
Voyage is ended, and that voy- 
age w4s to a foreign port, if the 
tnafter for no good or legal 
traijfi^, difrtiifs a leamati before 
the (hip's arrival, he may im- 
mediately maintain ah iiftion 
for his wages, ih. 72 

If a B&after of a Ihip, by inhuman, 
treatment, compels a failor to 
quit a Ihip, it is not fuch a de- 
fcrtionas (hould amount to a 
forfeitiire of his claim for his 
\vages for the voyage performed. 
JLimlemi v. Stefi/ieni^ 269 

^he conditions of fiitp by auftion 
: printed andpafted up under the 
au^ionecr^s bex, where he de- 
clares that th« conditions are 
as ufual, isiufficieht notice to 
j^urchafers of tho conditions. 



Sef-ofi 

An a£lion cannot be maintainefl 
for a demand which was the 
objeft of fct-off in a. former 
a&i on t between the fame par- 
ties. Henneilw.Fairlamb. P. 104 

But may for the furplus beyond 
what wai fufficient to fatisfy 
the fori^er demand, ib. 



Sietif. 

Vide Bankrupt Bill of Sale^ 
Officer. 

Ship 

If the owners of a fhip chaiter 
her but for a voyage, and the 
perfon to whom (he is chartered 
let her to freight, the owners 
aire riot liable. ya7nes v. Jonesk 

27 

If a (hip is captured iri the courft 
of her voyagCj and afterwards 
recapturecL and arrives at the 
port of ner deftination, the 
faildrsare entitled tb wages. 

But if 7i foreign feairian, captured 
dri board ^an Engltfi fhip, enter 
into the fervice of the enemy j 
though the (hip be afterwards 
recaptured, and complete her 
voyage, he (hall not be entitled t6 
wages. Bergjlrom y.ATzlls.P.^b 
If a (hip is put up at the Exchange 
and the Cofree-houfe by the 
(hip's broker, as a general (hip^ 
warranted to fail with convoy, 
and hand-bills are put about to 
tl\e fame effe£l, this is fuch a 
reprefentation as will bind the 
principal.* Runquiftv. DitchelU 

^* 

Where the owners of a ftiip be* 

longing to. an put-portj hav^ 

regularly conveyed away theif 

intcreit'i 
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' ^ntcreft, and the certificate of 

' tegiftry has been entered With 
the proper officer of that port, 
and a copy tranfmitted to the 
cuftom-houfe in Ldndoti^ an 
omiffion of the officer in Xp«* 
don to noake the entry in their 
cuftom-hoilfe books then, fliall 
not fubjeft them as owners, 
Ratchford v. Miadows. P. 69 

In an adioti fortrefpafs againft 
the (herilF, it is fufficie.nt evi- 
dence to fhew abill of fale eke- 
CUttd by him, of the property 
in queftion, which recites the 
writ, the taking, and the fate 
of the property by him under 
it» Woodward v. Larking, a86 

if a (hip's regifter, taken from the 
Coftom-hoHfe, recites, That (he 
was a veffel captiired by the 
enemy, fold to a neutral fubjcft, 
and by him to a Britijk fubjed, 
it \s prima facie evidence of pro- 
perty, ib, 287 

*ro prove the transfer of aftiip by 
a Jr^wri bill of fale, verified by 
a notarial a&, and a copy of the 

' original aft, is evidence, ib. 288 

To maintain tfefpafs for taking a 
fhip, an equitable title is fuffi- 
<i'enr. ib. ib. 

Vide Charter ^ PartJ^ Li- 



cence^ Sailor^ 



Slander. 

Ko aftion is maintainable for 
, wdf-ds ipoken by a paKy in 
. giving charge of another to an 
officer, or in preferring a com- 
plaint before a magiftrate. 
Johnfofi V. Evans. 32 

In an aft ion for charging the 
Plaintiff with a crime of which 

- he has been acquitted, the De- 
fendant mayjuftify and prove; 



the PlaintifF to have becH 
guilty, notwithftanding the ac- 
quittal. 'England v.^ourL P.80 

In a declaration for words, with 
fpecial damage in every coun^ 
the Plaintiff will be entitled to 
a verdift, though he proves nq 
fpecial damage, if the words are 
in themfelves aftionable* So 

So in anindiftment againfta per* 
fon, charging him as tcceuary 
to a felony, where the principal 
thief has been con viftcd, the 
Defendant is at liberty to provit 
him innocent; and. 

Where there is a juftificatioft of 
words, amounting to a charge 
of felony, and a verdift for the 
Defendant, the Plaintiff may 
be put on his trial for the fe- 
lony upon that finding, without 
the intervention of a grand jury^ 
Cook V. Field. 123 

Vide Accejfary^ Newfiiajur. 

Stamp. 

A raemorandam on the back of 
a debt, altering fome of the 
terms, does not require to be 
ftampcd. Herneet alt\ v. Hale. 

237 
Vide Brewer and Palmer^ title 
Evidence, Injurance. 

Statutes. 

Hen. VIII. 21 ch. 13. NoH'rffidtntt *• zk 
Jac. I. 21 — 19. Bankrupt - - l^g 
G90. III. 2r —37. Exporting Macbintry i% 
37 — 73- l^efi IndiaTpudc 4^ 

Subjlitut^% 

'^liiQC^nJiable, 

Surety,: r. . 

WherS 4 party becomes' fecuruy 

by bond fbr^ the payment of 

money 
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money advanced to a third per- 
fon, and by the conditions of 
the bond, is to pay after notice, 
if the pai^y has left his houfe, 
it is fuflicient for the obligee 
of the bond to make rea- 
sonable enquiries after; and 
iaches are notiuiputable to him 
if he does fo, Robert Harrifortj 
, furviving partner of Thomas 
Harrifany^Fuzhnry^ P, 240 

Surgeon. 

If a fnrgeon furniflic$ a bill to his 
patient, and be leaves a blank 
for his charge for attendances, 
if the patient pays a certain 
fuat on that account, as the 
fqr^eon made no fpecific charge, 

. he IS bound by the fum fo paid, 
and can recover no more. Tuf- 
ton V. Batting. 19 2 

Irade4 

WAt CaUkO'Printsr^ Bill 0} 
Lading. 

Tranfitu (Stoppng in) 

If goods abroad are put on board 
a fhip chjirtered by the con- 
fignec, the confignor cannot af- 
terwards ftop them in iranjitu. 
Bve/itlinck v. Schneider^ 59 

Tre/pq/i. 

To fupport a jufiification in tref^ 
pafs for taking cattle damage 

, Jeafant^ it niuft gppear that the 
perfon diftraiiiing had aftually 
£Qt inlp^be locHs in.qu(^ before 

'1 m^ 'cattle Had got ^ out gf it, or 



the j unification cannot be Tup, 
ported* Clement v. Milner. 
fagetfa 
In a joint aftion of trefpafs, the 
Plaintiff (hould go fpronetref- 
pafs done at the fame time ia 
which they were implicated ; and 
if it goes for a trefpafs done ^t a 
time when all were not pr^fent» 
he (hall not afterwards be al- 
lowed to go for a time when 
they were. Sedley v. Stttherland 
and others. ^oz 

WA^ConJIable^ Excife-Qffi^ 



cer. 



Triifiees. 



Truftees, by fubmitting matters 

to arbitration, do not thereby 

, make th^mfelves perfonally 

liable. Davh v. Ridge. 102 

An admiffion by one truftee will 
not bind his co-truftees» ii^ 

Tythes. 

An aftion cannpt be maintained 
againft a parfpn for not taking 
away tytbes, unlefs they have 
been properly fet out. Moyes 
V. fVillett. oj 

The tythe of hay is not to be. kit 
out inthe fwatb. ib^ 

V. 

Variance. 

If the declaration on a fpecial 
agreement, as the foundation 
of the PlainiifPs aftion, that 
the Pefendant was by his means 
enabled to receive a fuip of 
money, and the evidence is that 
he was enabled to receive ftock, 
it is a variance. Jones v. Brind-^ 
% ' '^05 



.INDEX. 
V. j W. 

Underwriter. Warrant. 
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Vide Infitranct. 

• ' ' Vfe and Occupation. 

In aflatnpiit for M(t and occupa- 
tioa of apartmeiits which the 
Defendant had quitted without 
gtviog notice, tht Plaintiff 
liaving put up a bill to let the 
apartdfienty will not prevent his 

. recovering;. Rtdfiath. v. Roberts. 

Ufuty. 

If a party, who is liaHc on bills 

* of exchange, or other fecuri~ 
ties, upon which ufuiious in- 
tereft has been taken, on being 
called upon for payment of the 
bills or fccurities by a hona 
jfidt holder, and agrees to give 
a bond for the amount of thefe 
bills or fecurities, it is a good 
and legal fecurity; and the 
obligor cannot fet up the ufury 
as a defence to an a£lion on 
the bond. Cuthlert v. Haley . 22 

Jiliury oi z jtarticelis crimims^ who 
holds bills or notes ufurioufly 

'' taken; he cannot by the fubfti- 
tution of another fecurity re- 
cover the amount of the bills or 
notes. ih. 

If a Defendant undertakes to pay 
the Plaintiff the difference be- 
tween taxed cofts and cofts out 
of pockety in conftderation of 
the PlaintifPs giving him time 
for payment of a debt reco- 
vered and the cofls, is not 
Nifury* Barmt v. Stone, 209 
Vide Pars v. Eliajon^ title 
' Bankrupt. 



If officers aft tmdcr a* warranty 
an a£tion cannot be flpaintained 
againft them for any aft done 
in the execution of fuch war- 
rant, without a previou« de- 
mand of it, whetner thfc war- 
rant be legal or illegal* Price 
v. MeJJenger. Page^^ 

The general authof ity given fey 
the appointment of conftablc« 
and furveyors to the ShadwtS 
police-<5ffice, they cannot take 
a per Ton into cuftody without 
a fpecial warrant. Rex\^LaW'> 
fon and others. i6z 

Vide Excife-OJtcer^ 

fVarraniy. 

If alhip be warranted to fail witk 
convoy from the place of ren* 
dezvous, fhe mult receive ker 
failing orders at that place, or 
the warranty is not complied 
with. Anderf%n\. Pitchtr. 124 

It is no defence to an aftion foe 
the price of an hol-fe, that the 
warranty was untrue, if the 
Defendant was apprized of.ifae 
defeft Ihortly after the iale, 
and did not return him, but 
by the application of medi- 
cines or otherwife, has leiTened 
the value of the horfe from 
what it was at the time of file. 
Curtis v. Hannay. %% 

mil. 

Where a will is contefted bctweeit 
the heir at law and a flrauger^ 
the execution of it mufl be 
proved by the moH clear and 
unequivocal evidence : but, if 

con* 
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money advanced to a third per- 
fon, and by the conditions of 
the bond, is to pay after notice, 
Sf the pai^y has left his houfe, 
it is fuflicient for the obligee 
of the bond to make rea- 
sonable enquiries after; and 
iaches are notiuiputable to him 
if he does fo, Robert Harrifortj 
. furviving partner of Thomas 
JffarrlfanymFitzifnry, P^ 240 

Surgeon. 

If a fnrgeon furniflic$ a bill to his 
patient, and be leaves a blank 
for his charge for attendances, 
\{ the patient pays a certain 
fuat on that account, as the 
fuF^eon made no fpecific charge, 

. he IS bound by the fum fo paid, 
and can recover no more. Tuf- 
ton V. Batting. 192 

Irade4 

Vide CaUico-Printer^ Bill oj 
Lading. 

Tranjitu (Stoppng in) 

If goods abroad are put on board 
a fhip chartered by the con- 
lignec, the confignor cannot af- 
terwards ftop them in tranjitu, 
Bve/itlinck v« Schneider* 59 

Tn/pq/s. 

To fupport a jufiification in tref- 
pafs for taking cattle damage 

/ Jeafanty it muft gppear that the 
perfon diftraiiiing had aftually 
£Qt inlp^bc^ IccHs in^qua before 

'^ tl^^ cai;tlQ liad got i out of it, \ or | 



the j unification cannot be Top, 
ported* Clement v. Milner. 
Page 96 
In a joint aftion of trefpafs, the 
Plaintiff (hould go fpronetref- 
pafs done at the fame timq in 
which they were implicated ; and 
if it goes for a trefpafs done ^t % 
time when all were not pr^fcnt» 
he (hall not afterwards be al- 
lowed to go for a time when 
they were. Sedley v. Stttherland 
and others. ^qz 

Wdt Conjiabhy Exci/e^Qj^ 



cer. 

Trufiees, 

Truftees, by fubmitting matters 

to arbitration, do not thereby 

. make th^mfplves pcrfonally 

liable, Davh v. Ridge. 102 

An admiffion by one truftce will 
not bind his co-truftees* i&^ 

Tithes. 

An aftion cannqt be maintained 
againft a parfon for not taking 
away tytbes, unlefs they have 
been properly fet out. Afoyes 
V. fVillett. OJ 

The tythe of hay is not to be fet 
outinthefwatb. ' ib^ 

V. 

Variance* 

If the declaration on a fpecial 
agreement, as the foundation 
of the PlainiifPs aftion, that 
the defendant was by his nieans 
enabled to receive a fuip of 
money, and the evidence is that 
he was enabled to receive ftock, 
it is a variance. Jones v. Brind-^ 



ley. 






Underwriter. 

Vide Infurance. 
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' r ^ Vfe and Occupation. 

In aflatnpiit for \xtt and occupa- 
tioa of apartmeiits which the 
Defendant had quitted without 
gtvifig notice, thfe Plaintiff 
baving put tip a bill to let the 
aparthient, will not prevent his 

. recovering;. Red/itith. v. Roberts. 
Fagez2S 

Ufury. 

If a party, who is liaHc on bills 

* of exchange, or other lecuri- 
ties, upon which ufuiious in- 
tereft has been taken, on being 
called upon for payment of the 
bills or fecurities by a hona 
jid€ holder, and agrees to give 
a bond for the amount of thefe 
bills or fecurities, it is a good 
and legal fecurity; and the 
obligor cannot fet up the ufury 
as a defence to an a£lion on 
the bond. Cuthhert v. Haley, 22 

Jillt€ry oi 2l Jiartic€fis criminls^ who 
holds bills or notes ufurioufly 
taken; he cannot by the fubfti- 
tution of another fecurity re- 
cover the amount of the bills or 
notes* ih. 

If a Defendant undertakes to pay 
the Plaintiff the diifference be- 
tween taxed cofts and cofts out 
of pocket, in conftderation of 
the PlaintifPs giving him time 
for payment of a debt reco- 
vered and the cofls, is not 
Nifury, Barmt v. Stone. 209 
Vide Pars v. Eliafojij title 
" Bankrttpt^ 



Warrant. 



If officers aft tinder a' warranty 
an a£tion cannot be flpaintained 
againft them for any aft done 
in the execution of fuch war- 
rant, without a previou« de- 
mand of it, whetner thfc war- 
rant be legal or illegal* Pric^ 
v. Mejfenger. Page 9^ 

The general authof ity given fey 
the appointment of conftablcs 
and furveyors to the ShadwtU 
police-<5ffice, they cannot tak« 
a perfon into cuftody without 
a fpecial warrant. Rex v. £««;- 
fon and others. i6z 

Vide Excife- Officer^ 

Warranty. 

If alhip be warranted to fail witk 
convoy from the place of ren* 
dezvous, fhe mult receive ker 
failing orders at that place, or 
the warranty is not complied 
with. Anderf^n v. Pitcher^ 124 

It is no defence to an aftion for 
the price of an hol-fe, that the 
warranty was untrue, if the 
Defendant was apprized ofJfae 
defeft Ihortly after the iale, 
and did not return him» but 
by the application of medi- 
cines or otherwife, has leiTened 
the value of the horfc from 
what it was at the time of file. 
Curtis v. Hannay. %% 

Will. 

Where a will is contefted bctweeit 
the heir at law and a flrauger^ 
the execution of it mufl be 
proved by the moH clear and 
unequivocal evidence : but, if 

con* 
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money advanced to a third per- 
fon, and by the conditions of 
the bond, is to pay after notice, 
if the party has left his houfc, 
it is fufRcient for the obligee 
of the bond to make rea- 
ibnable enquiries after; and 
iaches are not imputable to him 
if he docs fo, Robert Harrifon^ 
. furviving partner of Thomas 
Jffarrlfany.fuzAfnry, P. 240 

Surgeon. 

If a furgeon furniflic$ a bill to his 
patient, and be leaves a blank 
for his charge for attendances, 
if the patient pays a certain 
fuat on that account, as the 
fqr^eon made no fpecific charge, 

. he IS bound by the fum fo paid, 
and can recover no more. Tuf- 
ion V, Battln^^ 192 

T- 

lrade4 

Vide CaUicO'Printsr^ Bill 0} 
Lading. 

Tranfitu (Sloppvg in) 

If goods abroad are put on board 
a fhip chartered by the con- 
fignec, the confignor cannot af- 
terwards ftop them in tranfitu. 
B^chtUnck v« Schneider^ 59 

Tre/pafs. 

To fupport a juilification in tref^ 
pafs for taking cattle damage 

; feafant^ it muft appear that the 
perfon diftraining had aftually 
£Qt inip^b^ hcHiin,qua\>tiQ]ft 

-i ^e ca;tlQ liad got i out gf it, ' or 



the j unification cannot be rnp^ 
ported* Clement v. Milner. 
Page 96 
In a joint aftion of tre/pafs, the 
Plaintiff (hould go fpronetref- 
pafs done at the fame time in 
which they were implicated ; and 
if it goes for a trefpafs done ^t a 
time when all were not prefcnt» 
he (hall not afterwards be al- 
lowed to go for a time when 
they were. Sedley w . StttAerland 
and others. ^oz 

WAq ConJIable^ Excife-Qj^ 
cer. 

Trufiees. 

Truftees, by fubmitting matters 

to arbitration, do not thereby 

, make themfelves pcrfonally 

liable. Davh v. Ridge. 102 

An admiffion by one truftcc will 
not bind his co<*truftees» iA^ 

Tithes. 

An aftion cannpt be maintained 
againft a parfon for not taking 
away tytbes, unlefs they have 
been properly fet out. Moyes 
V. fVillett. 01 

The tythe of hay is not to be K:t 
outinthefwatb. ib^ 

V. 

Variance* 

If the declaration on a fpecial 
agreement, as the foundation 
ot the PlainiifPs aftion, that 
the defendant was by his ijneans 
enabled to receive a fuip of 
money, and the evidence is that 
he was enabled to receive ftock, 
it is a variance. Jones y. Brisd-^ 
l^y% '^'05; 
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V. 

UndeYwriier. 
Vide Infnranct. 

' ■ '' V/e arid Occupation. 

In afltttnpdt for ufe and occupa- 
tioa of apartmeiits wiiich the 
Defendant had quitted without 
giving notice, xht Plaintiff 
baving put up a bill to let the 
apartment, will not prevent his 

. recovering. Red/itith. v. Roberts, 
PAge%2^ 

Ufuty. 

If a party, who is liaMc on bills 

* of exchange, or other lecuri- 
ties, upon which ufuiious in- 
tereft has been taken, on being 
called upon for payment of the 
bills or fecurities by a hona 
jfide holder, and agrees to give 
a bond for the amount of thefe 
bills or fecurities, it is a good 
and legal fecurity; and the 
obligor cannot fet up the ufury 
as a defence to an a£lion on 
tlie bond, Cuthlert v. Haley. 22 

jitiiury of ^Jiarticefis crimims^ who 
holds bills or notes ufurioufly 
taken; he cannot by the fubfti- 
tution of another fecurity re- 
cover the amount of the bills or 
notes. ib. 

If a Defendant undertakes to pay 
the Plaintiff the diifference be- 
tween taxed cofts and colls out 
of'pockist, in coilftderation of 
the PlaintifPs giving him time 
for payment of a debt reco- 
vered and the cofts, is not 
\irury. Barmt v. Stone, 209 
Vide Pars v. Eliafon^ title 



warrant. 

IF officers aft under a' warranty 
an adion cannot be flpaintained 
againft them for any aft done 
in the execution of fuch war- 
rant, without a previou« de- 
mand of it, wHetner Xkt war- 
rant be legal or illegal* Prwe 
V. Mejfettger. Page 96 

The general authof ity given by 
the appointment of conftablcs 
and furveyors to the Shadweli 
police-<5ffice, they cannot tak« 
a per Ton into cuftody without 
a fpecial warrant. Rexs^Law^ 
fon and others. i6z 

Vide Excife-OJtcer^ 

IVarraniy. 

If alhip be warranted to fail witk 
convoy from the place of ren* 
dezvous, (he mult receive her 
failing orders at that place, or 
the warranty is not complied 
with. Anderf^ny. Pitchtr. 124 

It is no defence to an aftion foe 
the price of an hol-ft, that the 
warranty was untrue, if the 
Defendant was apprized of.ihe 
defeft Ihortly after the iale, 
and did not return him, but 
by the application of medi- 
cines or otherwife, has leilened 
the value of the horfe from 
what it was at the time of file. 
Curtis v. Hannaj^ Si 

mil. 

Where a will is contefted bctweeit 
the heir at law and a flrauger^ 
the execution of it mufl be 
proved by the mod clear and 
unequivocal evidence : but, if 

con* 



5^4 



INDEX* 



money advanced to a third per- 
fon, and by the conditions of 
the bond, is to pay after notice, 
if the party has left his houfc, 
it is fuflicient for the obligee 
of the bond to make rea- 
ibnable enquiries after; and 
iachesare not imputable to him 
if he docs fo, Robert Harrtfon^ 
. furviving partner of Thomas 
UarrifQny.Fiizhnry, P. 240 

Surgeon* 

If a furgeon furniflie$ a bill to his 
patient, and be leaves a blank 
for hijs charge for attendances, 
M the patient pays a certain 
funt on that account, as the 
fqr^eon made no fpecific charge, 

. he IS bound by the fum fo paid, 
and can recover no more. Tuf- 
ton V. Batting. 192 

Irade4 

Vide CaUicO'Printsr^ BUI 0} 
Lading. 

Tranfitu (Siopping in) 

If goods abroad are put on board 
a fhip chjirtered by the con- 
fignec, the confignor cannot af- 
terwards ftop them in tranjitu. 
B^chtlirick v« Schneider . 59 

Trefpafs. 

To fupport a juilification in tref-^ 

pafs for taking cattle damage 

. feafanty it muft appear that the 

perfon diftraiiiing had aftually 

§Qt inlp^h^ kcHs in.qva before 
ve 'ca;tle Bad got i out of it, or 



the j unification cannot be fvp^ 
ported. Clement v. Milner. 
Paget^ 
In a joint aftion of tre/pafs, the 
Plaintiff (hould go for one tref- 
pafs done at the fame time in 
which they were implicated ; and 
if it goes for a trefpafs done ^t % 
time when all were not prefent^ 
he fhall not afterwards be al- 
lowed to go for a time when 
they were. Sedley v. Stttherland 
and others. ^oz 

Wdt ConJIable^ Exdfe-Qffi^ 
cer. 

Truftees. 

Truftees, by fubmitting matters 

to arbitration, do not thereby 

. make th^mfelves perfonally 

liable. Davh v. Ridge. 102 

An admiffion by one truftce will 
not bind his co-truftees» ib^ 

Tithes. 

An aftion cannpt be maintained 
againft a parfon for not taking 
away tytbes, unlefs they have 
been properly fet out. Maye^ 
V. fFillett^ oj 

The tythc of hay is not to be fet 
outinthefwatb. ik^ 

V. 

Variance. 

If the declaration on a fpecial 
agreement, as the foundation 
ot the PlaintifPs aftion, that 
the defendant was by his means 
enabled to receive a fum of 
money, and the evidence is that 
he was enabled to receive ftock, 
it is a variance. Jon^s v. Brind-^ 
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V. 

Undeywrifer. 
Vide Injuranc^. 

' ' ' V/e and Occupation. 

In aiTatnpfit for ufe and occupa- 
tioQ of apartments wiiich -the 
Defendant had quitted without 
giving notice, thfc Plaintiff 
having put up a bill to let the 
apartftient, will not prevent his 

. recovering;. Rtdjiath. v. Roberts. 
Pag£Z2S 

Ufury. 

If a party, who is li^Mc on bills 

* of exchange, or other fecuri- 
ties, upon which ufuiious in- 
tereft has been taken, on being 
called upon for payment of the 
bills or fccurities by a hona 
Jide holder, and agrees to give 
a bond for the amount of thefe 
bills or fecurities, it is a good 
and legal fecurity; and the 
obligor cannot fct up the ufury 
as a defence to an aftion on 
the bond. Cuthlert v. Haky. 22 

Aliur^ oi ^ parti ceps criminls^ who 
holds bills or notes ufurioufly 
taken; he cannot by the fubfti- 
tution of another fccurity re- 
cover the amount of the bills or 
notes. ib. 

If a Defendant undertakes to pay 
the Plaintiff the diifFerence be- 
tween taxed cofts and cofts out 
of pocket, in confideration of 
the PlaintifPs giving him time 
for payment of a debt reco- 
vered and the cofts, is not 
\ifury. Barmt W.Stone, 209 
Vide Pars v. Eliafon^ title 
" bankrupt. 



WurrAnl. 

If officers aft under a' warrant, 
an aftion cannot be floaintaifted 
againft them for any aft done 
in the execution of fuch war- 
rant, without a previous de- 
mand of it, whether th^ war- 
rant be legal or illegaL Prict 
V. Mejfenger. Page€jjl% 

The general authotity givea fey 
the appointment of conflabica 
and furveyors to the ShadtJi^tll 
police-<5ffice, they cannot tak« 
a perfon into cuftody without 
a fpecial warrant. Rex V. Law^ 
Jon and others. i6a 

Vide Epicife-Ojfficer. 

fVarranty. 

Ifalhipbe warranted to fail witk 
convoy from the place of ren- 
dezvous, (he muu receive her 
failing orders at that place, or 
the warranty is not complitd 
with. Anderf%nv. Pitcher. 124 

It is no defence to an aftion for 
the price of an horfe, that the 
warranty was untrue, if tho 
Defendant was apprised of.ifaf 
dcfeft ihortly after the fale, 
and did not return him, but 
by the application of medi- 
cines or otherwife, has lefTened 
the value of the horfc from 
what it was at the time of fale. 
Curtis V. Hannay. %% 

mil. 

Where a will is contefted between 
the heir at law and a flrapgei^ 
the execution of it mull be 
proved by the mofl clear and 
unef]uivocal evidence : but, if 

con* 
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contefted at the tud of fome 
years, when the fubfcnbing 
witDeffes are deady evidence 
may be called to their charac- 
ter. JOoe c. d. fPalhr v. 5/^- 
^tn/on. Page 2%^ 

TViinefs. 

|q ^ joint afiioD againft two, one 
of whom pleads bankruptcy, 
that (hall not make him a wit- 
nefs for the other. Raven v. 
Dunning* 25 

Where a caufe has been referred; 
and the arbitrator on infpedion 
of the Plaintift's books and 
his evidence^ finds that he has 
no caufe of a£lion, the arbi- 
trator cannot be caUe4 as a 
witnefs to prove thefe hfXs in 
an a£lion for maVicious profe* 
cution. Haberjhon v. Trohy. 38 

But an arbitrator may be called 
as a witnefs to prove fafis ad- 
mhted before htm ^s arbitrator. 
Gregory ^» Howard. 113 

A journeyman by whom goods 
have been delivered, may be 
called as a witnefs to prove the 
df^livery Wtithout a releafe, un- 
llfs it ha» been cuftomary to 
pay him for the goods. Adamt 
V. Davis. 48, 

A party in prifon, on a charge of 



forgery of a bill of exchang«« 
is an admiiRble witnef& to provo 
payment of it, on an adita 
brought to recover the amount^ 
Barber v. Gif^gelL x P.h% 

A party entitled to a ihare of the 
penalty given by 21 Geo^ IIIi, 
chap. 37, may be a witnefs,, 
on an indictment under the 
ftatute. Rex\.T^afdale. 68 

A witnefs may ufe a book writ* 
ten by himfdf, but not from 
originad documents, to enable 
him to ftate the time when fuch 
entriea^ were made ; but not foi 
as to make the entries evidence. 
R^dgers V. McCarthy. 108 

In an adion for giving a falfe 
charafljer, whereby the Plain.*- 
tiff has loft the valxi^ of hi& 

foods, the perfon recommende<| 
aving been'^ bankrupt,, a crc* 
ditor of the b;^nkrupt is a good 
witnefs to prove the PlaintifPs 
cafe. Burton v* LoyxC aojp 

It is not abioiutely neceiTary that 
a fubfcribing witnefs to a deed 
fhould fee him figu iu Park v* 
Mean* 170 

A parifhioner of the parifh iix 
which the offence was com-* 
mitted in an adion oh the 
game-taws, is a good witnefs m 
prove it. Clarke s.Tayht.. 21^ 
Vide Evidence. 



ADDENDUM ET ER^IATA, 

Fa^e tXy moukrgia, &f obRget read obligor 
^^^ .. . ■ dele to maintaiN 

9S4 ■ ■ ' ' ■ ' *or if it apptar^ read it vftfi appear \ tsAd!^9ut.o^ H^^ 

read or the juftificatlon, 
\^X> :.• ' ■ for J<r orrgoii read /gjc awai« 
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